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STATEMENT OF JURISDICTION

The
pursuant

Utah Supreme Court

has

jurisdiction in

to Utah Code Ann.

§7 8A-3-102 ( 3) ( j) .

this

case

The case was

assigned to the Utah Court of Appeals pursuant to Utah Code
Ann . § 7 8 A- 4 - 1 0 3 ( 2 ) ( j ) .
ISSUES PRESENTED FOR REVIEW WITH STANDARDS OF REVIEW

1.

May Plaintiff,

Duane Boren,

Jr. claim ignorance at

his deposition and then file a declaration opposing a motion
for

summary

testimony,

judgment

without

that

contradicts

explanation,

admissible evidence?

and

his

contains

deposition
no

relevant

Addendum 3 and 4.

The trial court struck the declaration.

The standard of

review when a trial court strikes a declaration is abuse of a
broad grant of discretion.

Corp.,

1999 UT

39,

~

25,

See Murdock v.
982

P. 2d 65;

Assocs., LLC v. Migliore, 2013 UT App 255,
2.

Springville Mun.

Portfolio Recovery
~

4, 314 P.3d 1069.

Did the trial court properly grant summary judgment,

dismissing the Plaintiffs' Complaint when all the Plaintiffs
~

admitted, under oath, that they had no facts to support their
complaint?
The

standard

Chevron U.S.A.
3.

of

Inc.,

review

is

correctness.

See

Helf

v.

2015 UT 81, 1 46, 361 P.3d 63.

Did the trial court properly award the Defendants the

legal fees they had incurred based on Utah Code Ann. §75-71

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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1004?
The standard of review is abuse of discretion. Hughes v.
Cafferty,

4.

2004 UT 22,

~

20,

89 P.3d 148.

Should the Appellees be awarded reasonable attorney

fees incurred on appeal since they were awarded fees at the
trial court?
The settled rule is that the appellate court will award
the prevailing party the fees

incurred on appeal when the

party was awarded fees at the trial court.

Warner v. Warner,

2014 UT App. 16, 63, 319 P.3d 711.
APPLICABLE STATUTORY PROVISIONS

Utah Code Ann. §75-7-1004:
In
a
judicial
proceeding
involving
the
administration of a trust, the court may, as justice
and equity may require, award costs and expenses,
including reasonable attorney's fees, to any party,
to be paid by another party
STATEMENT OF THE CASE
Nature of the Case: Duane Boren, Sr.,

("Duane") father of

the Plaintiffs and Defendant David Boren ("David") and husband
of Defendant Sherron L. Boren

("Sherron"), died on December

27, 1992. R. 139-142. The probate court, based on Mr. Boren's
will, transferred his assets, an undivided one half interest
in some real property, mineral rights and some equipment, into
a trust that Duane had created. R. 168, 175. The beneficiary
of the trust was Sherron, and David was the trustee R. 139.
2
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Over 20 years later, the Plaintiffs sued their brother,
David, and their mother, Sherron, alleging on "information and
belief" that David and Sherron had stolen and embezzled assets
from the trust, forged documents, failed to account, and that
David had coerced his mother, commingled property and failed
to administer the trust in a prudent manner.
Proceedings

filed

answers

again,

Defendants,

Below:

to

the

Plaintiffs'

the accountings,

documents

as

deposed the

Plaintiffs.

David and Sherron both
Complaint

tax returns,

initial disclosures.
R.

18-24,

R. 1-11.

and

provided,

inventory and back up
David and Sherron also

30-35.

Sherron was

also

deposed. R. 41. The Plaintiffs elected not to depose David. In
those depositions, the Plaintiffs all admitted that they had
no facts to support the allegations in their Complaint and
that they had not even looked at the tax returns and annual
accountings that they had been provided to them prior to the
lawsuit being filed. R. 82-98, 99-109, 110-117, and 118-129.
After discovery was completed, R. 25, David and Sherron
moved for summary judgment. R.
Jr.

64.

Plaintiff,

Duane Boren,

(herein referred to as "Junior") then filed a declaration

attempting to raise issues of fact to oppose the motions for
summary

judgment.

R.

214,

Addendum

3.

That

declaration

contradicted the deposition testimony of Junior and the other
Plaintiffs.

David

and

Sherron

moved

to

strike

3
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Junior's

declaration. R. 612.

None of the other Plaintiffs attempted

to withdraw or change their deposition testimony that they had
no facts to support the allegations in their Complaint.
The trial court struck

Disposition at the Trial Court:

Junior's

declaration

and

granted

the

motion

for

summary

judgment, dismissing the Complaint. R. 710-719. The court also
awarded

the

Defendants

the

legal

fees

they

had

incurred

pursuant to Utah Code Ann. §75-7-1004. R. 815-819; Addendum 2.
FACTS

1.

Duane

and

Sherron

had

six

children:

Plaintiffs,

Sharrol Anderton, Mary Blanchard, Terry Christensen, Junior,
Defendant,

David,

and Lucky Boren.

Lucky died on April 1,

2001. Deel. of Sherron Lea Boren. R. 139-142.
2.

Duane and Sherron prepared a Master Trust Agreement

and a Joinder Agreement, dated March 20, 1980. The only asset
in

the

trust,

when

it

was

created,

was

a

life

insurance

policy. R. 139-142.
3.

Duane and Sherron, on January 25, 1985, signed the

First Amendment to the trust agreement changing Paragraph 4 of
the joinder agreement to appoint Sherron as trustee. Later,
Duane crossed out Sherron's name and wrote in David. R. 139142, 161-163.
4.

On August 28, 1990, Duane signed a Second Amendment

to the Trust Agreement, designating David as successor trustee
4
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and changing the distribution of the assets. R. 139-142, 164167.
5.

After Duane's death, on December 27, 1992, the family

met, the will was read, and all family members were provided
a copy of the will and trust. R. 134-138, 139-142.
6.

Duane's estate was probated in Duchesne County, Utah.

Sherron was appointed personal representative, and, based on
the terms of Duane's will,

the assets were distributed to

David as Trustee of the Duane Boren Trust. R. 139-142.
7.

Duane owned an undivided one half interest in the

properties distributed to the Trustee.

The other one half

interest was owned by Sherron. R. 139-142.
8.

The

properties

distributed

undivided interests in real estate,
mineral

rights.

Deel.

of

Sherron

to

the

Trustee

were

some farm equipment and
Lea

Boren with

attached

Distribution Order. R. 139-142.
9.

The trust assets were to be used for the benefit of

and at the direction of Sherron during her life. R. 139-142.
10.

From 1993 to the present,

David,

as

trustee,

has

managed the trust properties as well as properties owned by
his mother, Sherron, with her input. Deel. of David L. Boren
and Deel. of Sherron Lea Boren. R. 134-138, 139-142.
11.
attorney

From 1993 until October 2, 2012, when Daniel Sam, an
for

the

Plaintiffs,

sent

a

letter

asking

5
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for

information, none of the Plaintiffs had made any request for
an accounting from David. Deel. of David L. Boren. R. 134-138;
Depo. of Sharrol Ann Boren Anderton, R. 82-98, p. 20, lines 316, p. 37,

lines 15-17

(stating she did not ask for records

before 2012); Depo. of Duane Boren Junior, R. 118-129, p. 32,
line 15 (declaring he never asked for accountings prior to the
summer of 2012).
12.
months,

The

Plaintiffs,

through Mr.

Sam were,

provided an inventory of the trust,

within two

accountings for

trust and tax returns from 2008 through 2011.

Since that

date, accountings and tax returns for 2012 through 2015 have
been provided.

In addition,

the back up documents

for

the

accountings and tax returns were made available for examining
and copying. Deel. of David L. Boren. R. 134-138.
13.

In

2014,

the

Plaintiffs

filed

this

lawsuit.

The

Plaintiffs, in their complaint, make numerous allegations of
improper or illegal acts by David and their mother, Sherron.
Those allegations are generally alleged to be based "Upon
information and belief." R. 1-11.
14.

On January 19 and January 20, 2015, the depositions

of the Plaintiffs were taken regarding the allegations in the
Complaint. None of the Plaintiffs could provide any facts to
support their allegations in their complaint. R. 82-129.
15.

The Plaintiffs' Complaint alleges, at Paragraph 20,
6

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

that the Defendants had "stolen and embezzled money from the
Trust." In response to that allegation, all four Plaintiffs
admitted in their depositions that there were no facts

to

support the allegation. Depa. of Terry Christensen, R. 99-109,
p.

30,

line

7 through p.

31,

line

31

("No,

I

didn't

say

that."}; Depa. of Duane Boren Junior, R. 118-129, p. 22, line
12-14

(stating he had no facts to support the allegation};

Depa. of Mary Ellen Boren Blanchard, R. 110-117, p. 26, lines
13-16

(asserting she had "no facts" to support the claim);

Depa. of Sharrol Ann Boren Anderton, R. 82-98, p. 38, lines 616 (claiming "we have no proof" that David may have stolen and
embezzled from the Trust}.
16.
forged

Paragraph 22 of the Complaint alleges
documents.

At

their

depositions,

the

that

David

Plaintiffs

admitted there were no facts to support that claim. Depa. of
Sharrol

Ann

Boren

Anderton,

R.

82-98,

p.

40,

lines

1-3

(stating "I don't know of any [forged documents] no."}; Depo.
of Mary Ellen Boren Blanchard, R. 110-117, p. 30, lines 18-20;
~

Depa.

of Terry Christensen,

Depa. of Duane Boren Junior,

R.
R.

99-109,

p.

33,

lines 11-12;

118-129; Addendum 4, p. 27,

lines 16-23 (claiming "I feel like [David] has forged his name
." but providing no evidence).
1 7.

Paragraph 22 of the Complaint alleges

coerced Sherron to sign documents.

that

David

At the depositions,

7
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the

Plaintiffs admitted no facts supported that claim. All the
children also agreed that their mother is and was competent.
Depo. of Sharrol Ann Boren Anderton, R. 82-98, p. 30, lines 814

(asserting she never claimed her mother was not competent

and that her mother "knew what was going on."); Depo. of Mary
Ellen Boren Blanchard, R. 110-117, p. 30, line 24 through p.
31,

line 8;

Depo.

of Terry Christensen,

R.

99-109,

p.

33,

lines 13-18; Depo. of Duane Boren Junior, R. 118-129, p. 55,
1 ine

11

("I

don't

think

that morn

is

incompetent no

I

do

not."). In addition Sherron denied that she has been coerced
in signing any document. Deel. of Sherron Lea Boren. R. 139.
18.
that

At Paragraph 23 of the Complaint, Plaintiffs alleged

David

gave

himself

an

unauthorized

salary,

paid

for

equipment for his own needs out of the Trust property,

and

caused a diminution of Trust assets. None of the Plaintiffs
had facts to support those allegations. Depo. of Sharrol Ann
Boren Anderton, R. 82-98, p. 60, line 4 ("I feel like [twelve
hundred dollars a month to David to run the farm] is fine.");
Depo·. of Terry Christensen, R.

99-109, p. 35, lines 4-6 ("I

don't know about that."); Depo. of Duane Boren Junior, R. 118129, p. 30, lines 8-20 (claiming the mere fact that David took
a salary shows it was unauthorized).
19.
that

the

At Paragraph 24 of the Complaint, Plaintiffs allege
accountings

were

untruthful,

unenforceable

8
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and

inaccurate and that David had failed to provide receipts and
account for all monies taken from the Trust property. R. 1-11.
At

Paragraphs

30

and

35

of

the

Complaint

the

Plaintiffs

further alleged that the Defendants failed to keep adequate
records and failed to keep the Plaintiffs reasonably informed
of the Trust and failed to provide accountings. R. 1-11.

At

their depositions, the Plaintiffs admitted that they had not
even looked at the accountings or the backup documents and
there were no facts to support their claims. Depo. of Sharrol
Ann Boren Anderton, R. 82-98,
15-17

p. 20, lines 3-16, p. 37, lines

(stating she did not ask for records before 2012), p.

22, line 22 through p. 23, line 3 (acknowledging she received
accountings, an inventory of assets, and tax returns), p. 43,
line 16

(stating she did not know how the accountings were

untruthful

and

inaccurate),

p.

44-45

(admitting

that

she

merely "glanced through" the documents and put them in her
file,

but did not thoroughly review accountings or ask for

back up documents); Depo. of Mary Ellen Boren Blanchard,
~

110-117,

p.

21,

lines

16-21

(acknowledging

she

R.

received

accountings, tax returns, and title reports); Depo. of Duane
Boren Junior, R. 118-129, p. 20, lines 20-14 (stating that he
did not look at documents he received from his first attorney,
but simply put them in a file or sent them on to his second
attorney), p. 22, lines 3-11 (admitting he only "skimmed over
9
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the documents" he requested}, p. 32, line 32 (admitting he had
never asked for an accounting prior to the summer of 2012), p.
34, lines 4-9 (claiming it is not his responsibility to review
all back-up documentation to the accountings or receipts).
20.

At

Paragraphs

31

and

32

of

the

Complaint,

the

Plaintiffs complain that the Trustees did not administer the
Trust solely for the benefit of the beneficiaries. R.

1-11.

The Plaintiffs admit that their mother Sherron is presently
the

only

income

beneficiary.

Depo.

of

Sharrol

Ann

Boren

Anderton, R. 82-98, p. 56, line 21. Sherron agrees with David
that the Trust is being administered for her benefit and at
her direction and input. Deel. of Sherron Lea Boren, R. 139142.
21.

At

Plaintiffs

Paragraphs
allege

33

that

and

the

42

of

the

Defendants

Complaint,
have

failed

the
to

administer the Trust as a prudent person. R. 1-11. Again the
Plaintiffs

had

no

proof

for

those

allegations.

Depo.

of

Sharrol Ann Boren Anderton, R. 82-98, p. 46, line 2; Depo. of
Terry Christensen, R. 99-109, p. 38, line 17; Depo. of Duane
Boren Junior, R. 118-129, p. 39, lines 16-20 (admitting he had
no facts to support his "opinion" and feelings that David had
not acted as a prudent investor of trust assets).
22.
that

the

As a fourth cause of action,
Defendants

"negligently

the Plaintiffs allege

misrepresented

10
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to

the

Plaintiffs facts regarding the administration of the Trust."
R. 1-11. In their depositions, the Plaintiffs admitted there
were

no

facts

to

support

that

cause

of

action.

Depo.

of

Sharrol Ann Boren Anderton, R. 82-98, p. 50-51; Depo. of Mary
Ellen

Boren

Blanchard,

R.

110-117,

p.

38,

lines

24-25

(admitting that she did not have any facts showing that either
David or her mother had both made misrepresentations about the
trust); Depo. of Terry Christensen, R. 99-109, p. 41, lines 912

(admitting

that

her

mother

had

not

made

any

misrepresentations to her and that David had not because she
"ha[d not] talked to David"); Depa. of Duane Boren Junior, R.
118-129,

p.

39.

In fact,

the Plaintiffs admitted they had

never talked to David about the trust or its assets.
Duane Boren Junior,

R.

630,

p.

40,

Depo. of

line 18; Depo. of Terry

Christensen, R. 99-109, p. 41, line 12.
23.

In an effort to avoid having the case dismissed the

Plaintiffs,

~

in

opposition

Summary Judgment

filed

Duane Boren Jr. ,

R.

a

2 41;

to

the

document

counsel

the

and attached to the

The Declaration is signed
fourteen

paragraphs (allegations) copied from the Complaint,

(compare

6 through

Plaintiffs.

for

of

Paragraphs

for

Motion

entitled Declaration of

Addendum 3,

declaration 370 pages of documents.
by

Defendants'

21

of the

through 21 of the Declaration)

It

consists

Complaint

to

Paragraphs

5

and unsupported opinions and

11
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suppositions,

and

concludes

with

a

statement

Plaintiffs are going to hire an accountant.

that

the

There is no

foundation testimony to support or show the admissibility of
the 370 pages of attached documents or any explanation as to
the purpose of those documents.
24.

The trial

court struck the

Declaration.

R.

710;

Addendum 1.
SUMMARY OF ARGUMENTS

1.

All the Plaintiffs'

arguments turn on whether the

Court properly struck Junior's Declaration.

Plaintiffs do not

dispute that in their depositions they all agreed there were
no

facts

Junior

to

support

attempted

to

the allegations
have

the

of their Complaint.

court

ignore

his

deposition

testimony by filing a declaration, contradicting his testimony
at

his

deposition.

None

of

the

other

Plaintiffs

have

attempted to contradict their testimony that there are no
facts

supporting

their

complaint.

Plaintiffs'

attorney's

explanation of the discrepancy between Junior's deposition
testimony and his Declaration was that Junior was waiting on
his attorney to review the documents.

That is something that

should have been done prior to filing the lawsuit.

The trial

court properly struck the declaration.
2.

Junior's declaration contains no explanation as to

why he is contradicting his deposition testimony as required
12
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by case law. The declaration contains allegations copied from
the

complaint

inadmissible.

and

suppositions

and

opinions

which

are

To have accepted the declaration would have

allowed the Plaintiffs to ignore the discovery process.

The

trial court properly exercised its discretion when it struck
the declaration.
3.

The Plaintiffs all testified that they had no facts

to support the allegations in their Complaint.

Furthermore,

neither the terms of the trust agreement nor the law supports
the

Plaintiffs'

accountings,

and

allegations
alleged

in

their

misuse

of

complaint

trust

regarding

assets

and

the

Plaintiffs lack standing to sue because they have not suffered
any injury.

The trial court properly granted summary judgment

dismissing the Complaint.
4.

The

Defendants were awarded their legal

fees

and

costs by the trial court and, as prevailing parties, should be
awarded the fees incurred on appeal.

I.

THE TRIAL COURT APPROPRIATELY STRUCK DUANE BOREN,
JR.' S DECLARATION
BECAUSE
1)
THE
DECLARATION
CONTRADICTED HIS DEPOSITION TESTIMONY,
2)
THE
DECLARATION
PROVIDED
NO
EXPLANATION
FOR
THE
CONTRADICTION,
3)
THE DECLARATION CONTAINS NO
RELEVANT ADMISSIBLE EVIDENCE, AND 4) TO ALLOW THE
DECLARATION WOULD DEFEAT THE PURPOSES OF DISCOVERY,
DEPOSITIONS, AND SUMMARY JUDGMENT MOTIONS.

The determining issue in this case is whether the trial
court

properly

exercised

its

discretion

when

it

struck

Junior's declaration. When faced with a motion for summary
13
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judgment the Plaintiffs filed a document entitled Declaration
of Duane Boren Jr. R. 214 Addendum 3.

That declaration was

not signed by Junior, but rather by his counsel. R. 220. The
Declaration attempts to contradict the deposition testimony of
Junior.

Without that declaration there is no alleged factual

dispute as the evidence that remains is the testimony of all
the Plaintiffs admitting that they have no facts to support
the

allegations

Plaintiffs

have

of

their

attempted

complaint.
to

None

disclaim

of

their

the

other

deposition

testimony.
The trial court held that:
The Plaintiffs allege that Duane Boren Jr. had only
skimmed the documents concerning the Trust, and was
relying on counsel to review the documents and find the·
facts to support-his claim.
The problem with the Plaintiffs' argument is that it
promotes a deponent's ignorance during a deposition when
he is subject to cross examination. According to
Plaintiffs, by merely claiming no knowledge during a
deposition, a person could later provide his statement
through
affidavit,
without
the
threat
of
cross
examination. The Court finds that the general rule
outlined in Webster was not intended to create such a
result. A person cannot avoid being deposed and avoid
answering questions by claiming no knowledge, only to
subsequently file a self-serving affidavit in order to
avoid summary judgment. The Court also finds that Duane
Boren Jr. did take a clear position in his deposition.
His position was he had no facts to support his claims.
R.

710;

Addendum 1.

The Court

should affirm this

ruling

unless it finds that the trial court abused its "broad grant
of discretion," Murdock, 1999 UT 39, 125, 9862 P.2d 65, or, in
other words, if "there was no evidentiary basis for the trial
14
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court's ruling." Portfolio Recovery Assocs., 2013 UT App 255,
~4, 314 P.3d 1069.
This ruling should be affirmed for the following reasons:
1) The declaration contradicts the deposition testimony,

2)

the declaration contains no explanation as to the reason it
contradicts

the

deposition

testimony,

3)

the

declaration

consists of inadmissible opinions and suppositions, and 4) to
allow one to claim ignorance at their deposition and then to
submit a declaration once discovery is completed violates the
rules and policies regarding discovery.

Each of these points

will be discussed below.
1.

The Trial Court Properly Struck the Declaration of
Duane Boren, Jr., Which Attempted to Contradict the
Testimony He Gave at His Deposition.

"When a party takes a clear position in a deposition,
that

is

not

modified

on

cross-examination,

he

may

not

thereafter raise an issue of fact by his own affidavit which
contradicts

his

deposition,

unless

he

can

provide

an

explanation of the discrepancy." Legacy Res., Inc. v. Liberty

Pioneer Energy Source, Inc., 2013 UT 76,
683; Webster v. Sill,
In

this

case,

~

29 n.10, 322 P.3d

675 P.2d 1170, 1172-73 (Utah 1983).
Junior

took

a

clear

position

in

his

deposition; to quote the trial judge, "His position was he had
no

facts

to

support

his

claims,"

R.

710-719.

Junior's

deposition testimony was that he had not reviewed any of the
15
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accountings, tax returns, inventory and back up documents he
had been provided and therefore he had no information and no
facts to support the Complaint.

This was consistent with the

deposition testimony of his sisters,
Like the plaintiff in Webster,

the other Plaintiffs.

Junior testified directly on

the issues of the case several times. Addendum 4. David's and
Sherron's attorneys went through every allegation made in the
Complaint and directly asked what facts Junior had to support
the

allegations

of

his

complaint.

Junior

responded

by

admitting, among other things, that he had no idea who was the
trustee, R. 622 (p. 5 through 7 of Junior's deposition), that
he was not involved in the probate of the estate,
5

of

Junior's

deposition),

that

information until October 2012,
Junior's deposition),

R.

he

never

628,

R. 622 (p.

requested

629

(p.

32,

any

36 of

that he had not read the accountings,

inventory, tax returns that were provided to him, R. 625, 629
(p. 20, 21-22, 33, 34 of Junior's deposition), that he was not
aware of what assets were distributed by the court to the
trustee, R. 626 (p. 24 of Junior's deposition), that he had no
facts that David had not acted as a prudent investor, R. 630
(p. 39 of Junior's deposition), and that he had no facts to
support

the

complaint.

numerous
R.

acts

626-627,

of

631

wrongdoing
(p.

22-26,

alleged
41

of

deposition).
16
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in

the

Junior's

The only time Junior ever changed an answer was when
David's attorney asked some follow up questions to those posed
by Sherron's attorney, and then, all Junior changed was that
his

earlier

statement

that

he

agreed

with

most

of

the

Complaint should be that he agreed with all of it. R. 637 (p.
66 of Junior's deposition). Junior's attorney did not question
him to clarify any of his answers, R. 636,
no modification of

answers

statements unclear.

Cf. Magana v. Dave Roth Constr., 2009 UT

45, 215 P.3d 143.

that

637, so there was

would have

made

Junior's

Junior also had the chance to review his

deposition after it was printed, and he signed it making no
changes. R. 620, Addendum 4.
The trial court properly exercised its broad discretion
in granting the Motion to Strike the Declaration.

Portfolio

Recovery Assocs., LLC v. Migliore, 2013 UT App 255, i 4, 314
P.3d 1069.
2.

The Declaration of Duane Boren, Jr. Contains
Explanation for the Change in Testimony.

The

trial

court

properly

struck

Junior's

No

Declaration

because the Declaration contained no explanation, under oath,
for the change in testimony as required by the law.
party takes a clear position in a deposition,

"When a

that is not

modified on cross-examination, he may not thereafter raise an
issue of

fact

deposition,

by his

unless

he

own affidavit
can

provide

which contradicts his
an

explanation

17
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of

the

discrepancy." Legacy Res.,

2013 UT at SI 29 n.10,

Inc.,

322

P.3d at SI 29 n.10 (emphasis added). The Utah Supreme Court has
repeatedly looked for the explanation in the affidavit itself.
See Legacy Res., Inc., 2013 UT at SI 29 n.10, 322 P.3d at SI 29
n .10 (" [ Plaintiff company's president] 's affidavit offered no
such explanation,

so we take as

undisputed his deposition

statement that he offered input on marketing materials.");
Magana v. Dave Roth Constr., 2009 UT 45, SI 39 n. 33, 215 P.3d
143

("In a subsequent affidavit,

[the plaintiff]

explained

that in regard to his answer that he was not sure whether he
saw

someone

help

mis-translation
Brinton v.

rig

or

he

IHC Hasps.,

the
had

load,

there

misunderstood

Inc.,

was
the

973 P.2d 956,

973

either

a

question.");
(Utah 1998)

("[T]he district court correctly held that for purposes of the
parties'

motions

affidavit,
sworn

for

summary

as a matter of law,

statement

and

judgment,

[the

plaintiff]' s

cannot contradict his prior

testimony,

which

was

clear

and

unequivocal, because the affidavit fails to state an adequate
reason for the contradiction."); and Webster, 675 P.2d at 1173
( "The

plaintiff's

affidavit

wholly

failed

to

explain

the

discrepancy between the deposition and the affidavit.").
Junior's
testimony.

declaration

contradicted

his

deposition

Instead of explaining this discrepancy under oath,

as the law requires, Junior's declaration remained silent. The
18

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

only

explanation

for

the

contradiction

is

contained

in

argument in the Plaintiffs' memorandum opposing the Motion to
Strike.
"had

The explanation, by Junior's counsel, was that Junior

only

skimmed

over

the

documents

that

he

had

been

providedu and that he "was relying on his attorney to review
the documents
returns

u

since the

R. 668.

Junior had the accountings and tax

Fall of 2012.

and his

He

attorney had

plenty of time to review and prepare for the deposition. The
district court,

therefore,

did not abuse its discretion in

striking the declaration and subsequently dismissing the case.
Rather,
3.

it strictly adhered to the law.
Duane Boren, Jr.'s Declaration Is Void of Admissible
Facts.

This Court

should further affirm the district court's

decision to strike Junior's declaration on the grounds that it
contains no admissible facts,

but consists of inadmissible

opinions and conclusory statements.

The trial court stated

"the

facts

Declaration does

issues,
Addendum

not

provide

on

the

pertinent

but merely the opinion of Duane Boren Jr.u R.
1.

paragraphs 1

The
that

court
were

referred
merely

to

several

unsupported

of

the

710;

final

claims

1The trial court did not refer to any paragraph in the
Declaration prior to paragraph 20. This is presumably
because paragraphs 5-21 were merely copied and pasted from
the Complaint. Compare Comp. 1 1 6-21, R. 1-11, with Deel.
of Duane Boren Junior 1 1 5-21, Addendum 3.
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or

conclusions.

Id.

It

identified

paragraph

27

as

being

a

conclusion that was not supported by the exhibit it referred

Id. Ultimately, the court concluded: "even if the Court

to.

were not striking the Declaration based on the general rule
that

an affidavit cannot be used to contradict deposition

testimony, the Court would not find any issue of material fact
raised by the Declaration." Id.
The

trial

court

did

not

abuse

discretion in reaching that decision.

its

broad

grant

Rule 56(c) (4)

of

of the

Utah Rules of Civil Procedure requires that "[a]n affidavit or
declaration used to support or oppose a motion . . . set out
facts that would be admissible in evidence . . .

added).

See also Shiozawa v. Duke,

" (emphasis

2015 UT App 40, i20,

344

P.3d 1174; Sunridge Development v. RB&G Engineering, 2013 UT
App 146, 116-17, 305 P.3d 171; D&L Supply v. Saurini, 775 P.2d
420, 421 (Utah 1989). Moreover, Rule 701 of the Utah Rules of
Evidence permits opinion testimony by lay witnesses only when
that

testimony

is

"(a)

rationally based on the

witness's

perception; (b) helpful to clearly understanding the witness's
testimony or to determining a fact in issue; and (c) not based
on

scientific,

technical,

or

other

specialized

knowledge

within the scope of Rule 702." See also State v. Sellers, 2011
UT App 38, i26-27, 248 P.3d 70.
Here,

the opinions do nothing to help the fact-finder
20
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understand Junior's testimony or determine a fact in issue.
The Declaration haphazardly states opinions and directs the
fact-finder to some documents, meanwhile providing nothing to
show how the documents support the opinions and suppositions
in the Declaration. The Declaration does not show which facts
or information in the documents support the opinion; indeed,
the document referred to in paragraph 27 does not even support
the statement made in the paragraph. It was not the duty of
the

trial

court

to

try and discern what

facts

Junior was

claiming is shown by the documents to support his suppositions
and opinions.

See, e.g., Taft v. Taft, 2016 UT App 135, 122-

24, 816 Ut. Adv. Rep 40.
Furthermore, the opinions expressed by Junior were based
on "specialized knowledge

[of tax

within

702"

the

scope

of

Rule

returns

and

were

and accounting]
therefore

expert

opinions. Junior concedes this by stating that the documents
have been delivered to an accountant for its opinion. R. 21422, 133. The test for determining whether testimony must be
~

provided by an expert is "whether an average bystander would
be

able

to

Rothlisberger,

declaration,

provide

the

2006

49,

Junior

UT

opines

same
134,
that

testimony."
147
( 1)

P.3d
David,

State

v.

1176.

In

his

prior

to

the

commencement of this litigation "consistently operated the
Fa rm at a subs tan ti a 1 1 o s s , " Id. , 13 0 ;

( 2 } " [ t ] he 1 o s s es to
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the Family Trust were incurred by Defendant David L. Boren,
because he was using the Family Trust to pay the expenses of
the

whole

Farm while

he

reaped

benefit of the Farm," Id.,
was

"sloppy

insinuates

and
that

131; and

incomplete."
there

the

have

(3)

financial

David's bookkeeping

133.

Id.,

been

indi victual

Moreover,

instances

of

Junior

"financial

malfeasance," and speculates that more will be uncovered when
an expert completes a review of the records David provided in
his accounting. Id., 134. An average bystander would be hard
pressed to reach the same conclusions Junior did without any
specialized knowledge of tax

returns

under

Rules

Rule

701

of

the

Utah

opinions should not be admitted.

or accounting.
of

Evidence,

Thus,

Junior's

See Rothlisberger, 2006 UT

App 49, 129, 147 P.3d 1176.
Furthermore,

there is nothing in the Declaration that

provides foundational support to make any of the 370 pages of
attached

documents

admissible.

The

documents

cannot

be

considered and relied on unless they are admissible. To be
admissible,

there

needs

to

be

foundational

support

authenticating the document. See Utah R. Evid. Rule 901.

The

Plaintiffs cannot simply attach documents, give no explanation
or foundation and expect the trial court to divine the meaning
and relevance of the documents.

See Taft, 2016 UT App at 122-

24, 816 Ut. Adv. Rep 40.
22
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4.

Allowing Duane Boren,
Jr.'s
Declaration Would
Undermine the Purposes of Discovery, Depositions,
and Summary Judgment Motions.

To allow Plaintiff's declaration based on his attorney's
explanation for the discrepancy would defeat the purpose of
discovery and depositions, and the reason for summary judgment
motions.

See Webster,

Rathskeller,
Courts

that

Inc.,
have

675 P.2d at 1173;

503

F.3d

247,

considered

Jimenez v. All Am.

253-254

arguments

Plaintiffs have rejected those arguments.

Intracorp.,

Inc.,

179

F.3d

847,

854-55

(3d Cir.
similar

2007).
to

the

See Mitchael v.
(10th

Cir.

1999)

(holding that a plaintiff's affidavit produced after the close
of discovery that "arguably contradicted his deposition" was
appropriately struck because its submission "represent[ed] an
attempt to create a sham issue of fact" and plaintiff's were
"deliberately sandbagging defendants."); Juarez v. Utah, 263
F. App'x 726, 735-36 (10th Cir. 2008)

(holding that the trial

court did not abuse its discretion when it struck the whole of
plaintiff's affidavit, which was put forth after the close of
~

discovery and arguably contradicted her earlier deposition
testimony,

on the grounds that the timing of the affidavit

"place[d] the defendant at a disadvantage," and because it was
"not feasible to exclude only parts of the affidavit" because
"the portions of the affidavit consistent with the deposition
[were] too enmeshed with unsupported assertions to allow the
23
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court

to

reasonably

parse

through

and

redact

only

the

groundless portions.") ; Traco Steel Erectors, Inc. v. Comtrol,

Inc.,

2007

UT App 407,

<JI38,

175

P.3d 572

(holding that

a

deponent making a mistake in a deposition is not sufficient
reason

to

consider

a

declaration

that

contradicts

the

deposition testimony).
In this case, Junior claimed ignorance at this deposition
stating he had not reviewed the accountings and had no facts
to support his claims. After the discovery deadline had passed
and motions for summary judgment were filed, he then filed a
declaration attempting to contradict his testimony that he had
no facts to support the complaint.
and

tax

returns

since

the

Fall

Junior had the accountings
of

2012.

Reviewing

the

documents was a duty both Junior and his attorney had prior to
even filing the lawsuit. See UCRP Rule ll(b). This is a case
of sandbagging and should not be condoned by this Court. The
district court,

therefore,

did not abuse its discretion in

striking the declaration and subsequently dismissing the case.
II.

THE
TRIAL
COURT
APPROPRIATELY
GRANTED
THE
DEFENDANTS'
MOTION
FOR
SUMMARY
JUDGMENT
AND
DISMISSED THE PLAINTIFFS' COMPLAINT BECAUSE THE
PLAINTIFFS ADMITTED THAT THEY HAD NO FACTS TO
SUPPORT ANY OF THEIR ALLEGATIONS, THE LAW AND THE
TERMS OF THE TRUST DOCUMENT DOES NOT SUPPORT THEIR
CLAIMS, AND THE PLAINTIFFS LACK STANDING TO SUE.

Plaintiffs' brief argues that the trial court erred in
dismissing their claims for breach of fiduciary duty, breach
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of trust, request for accounting and declaratory judgment. 2
The short answer to that argument is that the Plaintiffs have
all admitted they have no facts to support those claims.
Based on the Plaintiffs' deposition testimony the Defendants
moved

for

summary

judgment.

The

result

is

that

the

facts

admitted to in the Plaintiffs' depositions and the affidavits
filed by the Defendants are undisputed.

Based on those facts,

especially the Plaintiffs admitting they had not
support their allegations,

facts

to

the trial court properly granted

the motions for summary judgment and dismissed the Complaint.
Furthermore, the law and the terms of the trust documents do
not support their claim.
1.

Plaintiffs Have Been Provided Accountings,
Returns, and Back ug Documents for the Trust.

Plaintiffs

complain

that

they

accountings, which is a false statement.

did

not

Tax

receive

Plaintiffs further

fail to point out that the trust agreement does not require
accountings be provided to contingent beneficiaries, that they
never requested accountings or any other information until
2012, at which time they were provided accountings from 2008

2 Plaintiffs, apparently,
are conceding that their
claims of misrepresentation, fraud, coercion, embezzlement,
theft are without merit since they have not addressed those
on appeal.
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to

the

present, 3

depositions

that

and

that

they

all

they

never

took

the

Depo.

accountings provided to them.
Anderton,

R.

82-98,

p.

22,

admitted
time

to

in

their

review

the

of Sharrol Ann Boren

line 22 through p.

23,

line

3

(acknowledging she received accountings); Depo. of Mary Ellen
Boren Blanchard, R. 110-117, p. 21, lines 16-21 (acknowledging
she received accountings) Depo. of Duane Boren Junior, R. 118129 p.

22,

lines 3-11

documents").
The
require

(admitting he only "skimmed over the

See also Fact No. 19 supra.

law

and the

the

Trustee

terms
to

of the Trust Agreement

provide

to

the

do not

Plaintiffs

any

accounting until a request is made. When this trust was funded
in 1993, a statute different from the present one governed.
The present trust statutes were adopted in 2004.
the Trust

was

funded and David appointed as

At the time
trustee,

the

statute, Utah Code Ann. §75-7-303(3), stated "Upon reasonable
request,

a

beneficiary is

entitled to a

statement of the

accounts of the trust annually and on termination of the trust
or change

of

the

trustee."

Plaintiffs

admitted in their

depositions that they never requested any accounting until
October 2, 2012 at which time accountings and tax returns for
2008 to the present were immediately provided.
The records prior to 2008 were destroyed by rodents.
Bank records prior to 2008 were requested and provided.
See
R. 136.
3
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Moreover, Paragraph 9 of the Trust Agreement states:
Accounting by Trustee.
The Trustee shall keep all
accounts and records of the trusts created herein
and annually, or oftener, shall render to the
current income beneficiaries statements showing all
receipts, disbursements, and distributions of both
principal and income of the trust estate.
In this case, the only current income beneficiary is the
other defendant, Sherron.

She has been kept fully advised of

the trust and its assets and supports David as trustee.
the

terms

of

the

trust,

the

Plaintiffs,

who

are

Under
only

contingent beneficiaries after the death of their mother, have
no right to complain about an accounting.
Even the present statute does not support the Plaintiffs.
It states at Utah Code Ann. §75-7-811(3) "A trustee shall send

request

it,

annually . . . a report of trust properties .

"

to

the

qualified

added).

In 2012,

beneficiaries

when

the

first

who

request

was

at

least

(emphasis

received for

information, the trustee provided to each of the Plaintiffs,
starting

with

the

year

accountings for each year,
title

searches

showing how

inventory,

detailed

copies of tax returns,

copies of

2008,

the

an

property was

titled,

bank

statements and back up documents were provided to Plaintiffs
for inspection and copying.

None of the Plaintiffs or their

attorneys made any effort to examine the documents provided or
the back up information and Plaintiffs admit they never even
reviewed the information that was provided to them.
27
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2.

Defendants have Properly Managed the Trust Assets.

The Plaintiffs claim that David has breached the trust
agreement and his fiduciary duties in how the trust property,
a

farm,

was managed 4

and

dealing in trust assets.

that

he

commingled or

was

self-

When the Plaintiffs were deposed,

they all admitted they had no facts to support those claims.
Depo.

of

Sharrol

Ann

Boren

Anderton

R.

82

p.

47,

Mary

Blanchard R. 110 p. 36, Terry Christensen deposition R. 99 p.
39,

Duane Boren Jr.

deposition R.

admitted there were no
value

of

the

trust

facts

118 p.

36.

They further

showing any reduction in the

assets.

R.

628,

p.

31

of

Junior's

deposition.
Paragraph 8 of the Joinder Agreement to The Duane Boren
Family Trust agreement states:
8.
Particular Instructions Regarding Settlor's
Business.
Notwithstanding anything contained in
this Joinder Agreement or the Master Trust Agreement
to the contrary, if at the time of Settlor's death,
Settlor owns or otherwise controls an interest in an
agricultural business, which passes to Trustee, and
Settlor' s spouse survives Settlor, then Settlor' s
spouse shall have the right: To direct Trustee to
retain the said business or any part thereof; to
direct Trustee to retain the said business or any
part thereof; to direct Trustee at any time to sell
or otherwise dispose of the business or any part
thereof; to direct Trustee at any time to rent or
lease the business or any part thereof; and to
4 However,

in their Complaint, the Plaintiffs state that
the value of the trust assets have increased from
$430,293.00 to $934,003.00. R. 1. This increase does not
include the monies paid to the income beneficiary.
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direct Trustee at any time to hire a certain
individual as general manager of the business at
such salary as Settler's spouse shall determine. If
or to the extent Settlor's spouse shall not exercise
any of the rights herein conferred, the said rights
shall be exercised by Trustee in Trustee's sole
discretion.
All actions regarding the operation of the farm have been done
with the full input and support of the Settlor's surviving
spouse, co-Defendant Sherron Boren. R. 139, ~17-19.
Plaintiffs go as far as to complain that it was selfdealing that David was paid a salary to serve as trustee and
manage the trust property.

Appellant Br.,

33,

41. Both the

Trust Agreement at Section 5.20 and the statute Utah Code Ann.
§75-7-708

authorize

the

trustee

to

be

paid

reasonable

compensation.
Plaintiffs' provide no facts to support their claims of
self-dealing,

just suppositions.

The Plaintiffs claim all

facts are in David's possession and therefore they do not need
to prove the self-dealing.

Appellant Br., 38, 42.

Plaintiffs

admit that neither they nor their legal counsel ever read the
~

tax returns and accountings,

they fail to inform the court

that they never deposed David and inquired about those issues,
and they never hired an expert, such as an accountant, to go
through the accountings and tax records.

If they had done

their due diligence they would have discovered that David and
his mother were properly managing the assets of the trust.
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Plaintiffs also complain that there has been commingling
of

assets.

Commingling

is

not

self-dealing

and

is

not

prohibited. The trust only owns an undivided one half interest
in the trust assets
equipment). R. 168.

(real property, mineral rights,

and old

The other undivided one half interest was

owned by Sherron, who has deeded some of her property to her
son, David. As a result, most of the property is owned jointly
in undivided interests by David, Sherron and the Trust.

It is

not unusual for a trust to own property jointly with other
beneficiaries.

See,

e.g.,

Aagard v.

Jorgensen

(In

re Anna

2014 UT App 269, 339 P.3d 937.

Blackham Aagard Tr.),

In Rapela v. Green (In re Estate of Kampros), 2012 UT 57,
289 P.3d 428, the plaintiff sought removal of the trustee, Mr.
Green, on the basis that he owned an interest in the LLCs that
were

the

trust

assets

and therefore he had a

conflict of

interest and it constituted impermissible self-dealing.
at

':1I':1I

24,

30.

The court denied the request,

Id.

stating that

personally owning an interest in a property {LLC) owned by the
trust did not prevent one
·entirely compatible.
802(8) (f)

from acting as

trustee

and was

Id. at ':1128 (citing Utah Code Ann. §75-7-

("[C]ollecting, holding, and retaining trust assets

received from a truster until, in the judgment of the trustee,
disposition of the assets should be made,

even though the

assets include an asset in which the trustee is personally
30
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interested[,]" is not precluded by section 75-7-802.).

The

court further ruled that such joint ownership did not violate
the duty of loyalty unless it was shown that the Trustee acted
in bad faith or unfairly.
In this case,

Id. at 134.

it has been obvious,

from the beginning,

that since Sherron owned an undivided one half interest in the
property that the Trust would own the property jointly with
Sherron.

The current income beneficiary, Sherron,

supports

David's operations of the property and in fact has entrusted
him to operate her personal interests in the property.

There

has been no evidence from the Plaintiffs that David is acting
in bad

faith

or

unfairly.

If

the

Plaintiffs

would have

reviewed the accountings and the back up documents before
filing the lawsuit they would have determined that David is
operating as requested by his mother, that he pays the Trust
for any personal livestock he and his mother graze on trust
property,

and that he uses his own equipment to operate the

trust property since the trust equipment wore out years ago.
~

R. 567, responses 4, 8.
3.

Plaintiffs Lack the Standing to Sue Because They Are
Only Awarded the Waste Ground in The Trust and
Therefore Will Incur No Damages Even if What They
Allege is True.

Plaintiffs

have

no

standing

to

complain

about
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the

operation of the trust property. 5

The terms of the Trust

Agreement provides that on Sherron's death,

the only assets

distributed to the Plaintiffs will be the waste ground.
the Second Amendment to the Trust, R. 164.

See

There is no claim

that the waste ground has been transferred from the trust. It
is still available to be distributed to the Plaintiffs on
their mother's death. Plaintiffs lack any standing to complain
about accountings and records regarding property that will
never

be

distributed

to

them.

See

Haymond

v.

Bonneville

Billing & Collections, Inc., 2004 UT 27, i8, 89 P.3d 171.

III.

THE
TRIAL
COURT
APPROPRIATELY
DEFENDANTS' MOTION FOR ATTORNEY'S
UTAH CODE ANN.§ 75-7-1004.

GRANTED
THE
FEES BASED ON

Utah Code Ann. §75-7-1004(1) provides that:
In
a
judicial
proceeding
involving
the
administration of a trust, the court may, as justice
and equity may require, award costs and expenses
including reasonable attorney's fees, to any party,
to be paid by another party
The

trial

court

analyzed

the

factors

set

forth

in

Shurtleff v. In re United Effort Plan Trust, 2012 UT 47, 123,

289 P.3d 408 and found that the Defendants were "clearly the
prevailing party," that all of Plaintiffs'
dismissed,

that

there

was

no

evidence

claims had been
to

support

the

Plaintiffs' claims, that Plaintiffs had failed to reasonably

This issue was raised in the Defendants' Reply
Memorandum R. 658 but was not addressed by the trial court.
5
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investigate their claims and in fact had not even reviewed the
accountings,

tax returns and other information provided to

them prior to filing the lawsuit and their claims were without
merit. R. 815; Addendum 2. Based on those findings, the court
awarded the

Defendants

the

legal

fees

and costs

they had

incurred.
The

Plaintiffs

concede

that

the

trial

court

acted

properly and only argue that the fee award should be reversed
if this Court reverses the decision of the trial court
strike the Declaration and grant summary judgment.

to

The trial

court properly exercised its discretion and found that justice
and equity required the awarding of fees which award should be
upheld.
IV.

THE DEFENDANTS SHOULD BE AWARDED THE FEES THEY INCUR
ON THIS APPEAL BECAUSE THEY WERE AWARDED FEES BY THE
TRIAL COURT.

The trial court awarded David and Sherron the legal fees
and

costs

claims.
~

they incurred defending against

R.

appellate

815,

852,

857.

The

settled

court

will

award

the

prevailing

the

rule

Plaintiffs'
is

that

party the

the
fees

incurred on appeal when the party was awarded fees at the
trial court.
P.3d 711.

See Warner v. Warner, 2014 UT App 16, ~63, 319

Appellees should therefore be awarded the fees they

have incurred on appeal.
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CONCLUSION

Appe l lees , David L . Boren and Sherron Boren , request that
the deci s i on of the t ri al court be affi rmed ,

that the Court

award the Appellees the fees incurred on appeal and remand the
case

to

the

trial

court

to

enter

judgment

for

the

fees

incurred on a p peal .
DATED th i s

/ {)

day of August , 2016 .
ALLRED , BROTHERSON & HARRINGTON , P . C .
Appellee/Defendant
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ADDENDUM

Addendum 1 - Ruling and Order dated September 4,
granting the motions for summary judgment. R. 710

2015,

Addendum 2 - Ruling and Order dated November 30,
granting the request for attorneys fees. R. 815

2015,

Addendum 3 - Declaration of Duane Boren,
attachments), R. 214

Jr.

(without

Addendum 4 - Deposition of Duane Boren, Jr., R. 620
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IN THE EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR DUCHESNE COUNTY, ROOSEVELT DEPARTMENT, STATE OF UTAH

Sharrol Anderton, Mary Blanchard, Terry
Christensen, and Duane Boren, Jr.,

RULING AND ORDER

Plaintiffs,
vs.

David L. Boren, and Sherron L. Boren, as
individuals and as Trustees for the Duane
Boren Family Trust, as amended,
Defendants.

Case No. 143000048
Judge SAMUEL P. CHIARA

This matter is before the Court on the Defendants' Motion for Summary Judgment. The
Court will also consider the Defendants' Motion to Strike the Declaration of Duane Boren Jr.
The Defendant David L. Boren is represented by counsel, Mr. Clark Allred. The
Defendant Sherron L. Boren is represented by separate counsel, Mr. Joel Berrett. The Plaintiffs
are jointly represented by counsel, Mr. Russell Monahan. The Defendants filed separate Motions
for each issue, the Summary Judgment and the Motion to Strike. The Defendants' positions and
arguments on the Motions are largely the same. Therefore, the Court will treat them as one
Motion coming from the Defendants combined. The Motions have been fully briefed, and no
oral argument was requested. The Court has reviewed the Motions and the pertinent law and is
prepared to rule.
First, the Court will decide the Defendants' Motion to Strike Declaration of Duane Boren
Jr. The Plaintiffs' depositions were taken, including Duane Boren Jr.'s, on January 19 and 20,
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2015. All of the Plaintiffs testified that they were unaware of any facts that would support their
claims. The Plaintiffs were asked by opposing counsel for facts to support the specific
allegations set forth in their Complaint. The Plaintiffs admitted they did not have any support for
the allegations, or admitted that they had not reviewed the accountings and supporting documents
provided to them concerning the trust. On that basis, the Defendants moved for summary
judgment.
In opposition to the Motion for Summary Judgment, the Plaintiffs' provided the
declaration of Duane Boren Jr., attempting to create a dispute of material fact concerning whether
the Defendants acted improperly in administering the Trust. The Defendants argue that the
Plaintiff cannot now contradict his testimony by affidavit. The Defendants cite to case law which
disallows affidavits made after sworn testimony which contradicts that testimony. See Webster

v. Still, 675 P.2d 1170 (Utah 1983). "[T]he general rule in Utah is that an affiant may not raise
an issue of fact by his own affidavit which contradicts his deposition unless he can provide an
explanation of the discrepancy." Gaw v. State, 798 P.2d 1130, 1140 (Ut. App. 1990). The
Plaintiffs argue that according to Webster, the general rule only applies when a party "takes a
clear position in a deposition." Webster, 615 P.2d at 1172-73. The Plaintiffs argue that Duane
Boren Jr. did not take a clear position during the deposition. The Plaintiffs allege that Duane
Boren Jr. had only skimmed the documents concerning the Trust, and was relying on counsel to
review the documents and find the facts to support his claim.
The problem with the Plaintiffs' argument is that it promotes a deponent's ignorance
during a deposition when he is subject to cross examination. According to Plaintiffs, by merely
claiming no knowledge during a deposition, a person could later provide his statement through
affidavit, without the threat of cross examination. The Court finds that the general rule outlined
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·)
in Webster was not intended to create such a result. A person cannot avoid being deposed and
avoid answering questions by claiming no knowledge, only to subsequently file a self-serving
affidavit in order to avoid summary judgment. The Court also finds that Duane Boren Jr. did
take a clear position in his deposition. His position was he had no facts to support his claims.
Alternatively, the Declaration does not provide facts on the pertinent issues, but merely
the opinions of Duane Boren Jr. For instance, Duane Boren Jr. asserts as fact paragraph 20:
'-'

"After reviewing tl}e information provided by the attorney for the Trustee, it is apparent that
Defendant David L. Boren has used the assets of the Family Trust for his own benefit in violation
of fiduciary duty to the remaining beneficiaries." That is not a fact but a claim made by the
Plaintiff. The Plaintiffs claim that the facts following paragraph 20 are the support for his
opinion. However, facts 21-25, even if true do not support the claims. Paragraph 27 is a
conclusion that is not supported by the exhibit it refers to. The exhibit shows a payment for a
four wheeler but there is no evidence that the four wheeler was not owned by the Trust.
Paragraphs 28-34 are mere conclusions, with no facts, or where facts are stated, those facts do
not support the cause of action. Therefore, even if the Court were not striking the Declaration
based on the general rule that an affidavit cannot be used to contradict deposition testimony, the
Court would not find any issue of material fact raised by the Declaration.
The Defendants' Motion to Strike Declaration of Duane Boren Jr. is granted.
Undisputed Material Facts
1.

Duane Boren and his wife Sherron Lea Boren had 6 children, Sharrai Anderton, Mary
Blanchard, Terry Chirstensen, Duane Boren Jr., David Boren and Lucky Boren. Lucky
Boren died April 1, 2001.

2.

Duane Boren and his wife, Defendant, Sherron Lea Boren prepared a Master Trust
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Agreement, dated March 20, 1980. Duane Boren was the Settlor and the Agreement is
signed by Sherron Lea Boren and Duane Boren. There was also prepared a Joinder
Agreement dated March 20, 1980, which was signed by Mr. Boren. The only asset in the
trust when it was created was a life insurance policy.
3.

Duane Boren and Sherron Lea Borren, on January 25, 1985, signed the First Amendment
to the trust agreement changing paragraph 4 of the joinder agreement to appoint Sherron
Lea Boren as trustee. Later Duane Boren crossed out Sherron Lea Boren and wrote in
David Boren.

4.

On August 28, 1990, Duane Boren signed a Second Amendment to the Trust Agreement
designating David Boren as successor trustee and changing the distribution of the assets.

5.

Duane Boren died on December 27, 1992.

6.

After the death of Duane Boren the family met and his will was read and all family
members were provided a copy of the will and trust documents.

7.

Duane Boren's estate was probated in Duchesne County Utah as case number 933800004.
Sherron Boren was appointed personal representative and based on the tenns of Duane
Boren' s will the assets set forth in the inventory were distributed to David Boren as
Trustee of the Duane Boren Trust.

8.

Duane Boren owned an undivided one half interest in the properties distributed to the
Trustee. The other one half interest was owned by Sherron Lea Boren.

9.

The properties distributed to the Trustee were undivided interests in real estate with some
equipment and mineral rights.

I 0.

The trust assets were to be used for the benefit of and at the direction of Sherron Lea
Boren during her life.
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11.

From 1993 to the present David Boren, as trustee, has managed the trust properties as
well as properties owned by his mother, Sherron Lea Boren with her input.

12.

From 1993 to 2012 none of the Plaintiffs made any request for an accounting from David
Boren.

13.

Sherron Lea Boren was involved in the decisions regarding the trust and its assets from
1993 to the present.

14.

In 2012 Daniel Sam, an attorney for Duane Boren Jr. and possibly the other Plaintiffs
requested information from the trustee.

15.

Mr. Sam and all of the Plaintiffs were provided an inventory of the trust, accountings for
trust and tax returns from 2008 through 2011. Since that date accountings and tax returns
for 2012, 2013 and 2014 have been provided. In addition the back up documents for the
accountings and tax returns were made available for examining and copying.

16.

Accountings for time periods prior to 2008 were not provided as the trustee does not have
records for those earlier time periods. Efforts were made to obtain bank records and what
records the bak still had were provided to the Plaintiffs.

17.

In 2014 four of the children (the Plaintiffs) sued their brother, David Boren, and their
mother, Sherron Lea Boren.

18.

On January 19 and January 20, 2015, the depositions of the Plaintiffs were taken
regarding the allegations in the complaint.

19.

The Plaintiffs' complaint alleges at paragraph 20 that the Defendants had stolen and
embezzled money from the Trust. All four Plaintiffs admitted during their depositions
that there were no facts to support the allegation.

20.

Paragraph 22 of the complaint alleges that the Defendants forged documents. All four
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'i,
Plaintiffs admitted during their depositions that there were no facts to support the
allegation.
21.

Paragraph 22 of the complaint alleges that David Boren distributed property to himself.
The Plaintiffs provided no evidence in support of the allegation. The title reports
provided to all the Plaintiffs showed real property titled in the trust.

22.

Paragraph 22 also alleges that David Boren coerced his mother Sherron Lea Boren to sign
documents. All four Plaintiffs admitted during their depositions that there were no facts
to support the allegation. All children also agreed that their mother is and was competent.
Mrs. Boren denies that she has been coerced in signing any docwnent.

23.

At paragraph 23 of the complaint Plaintiffs alleged that David L. Boren gave himself an
unauthorized salary, paid for equipment for his own needs out of the Trust property and
caused a diminution of Trust assets. All four Plaintiffs admitted during their depositions
that there were no facts to support the allegation.

24.

At paragraph 24 of the complaint Plaintiffs allege that the accountings were untruthful,
unenforceable and inaccurate and that David Boren had failed to provide receipts and
account for all monies taken from the Trust property. All four Plaintiffs admitted during
their depositions that there were no facts to support the allegation. In fact, the Plaintiffs
admitted at their depositions that they had not reviewed the accountings or the documents
that were provided.

25.

At paragraphs no. 30 and 35 of the complaint, concerning an alleged failure to account
and communicate, the Plaintiffs allege that the Defendants have failed to keep adequate
records and failed to keep the Plaintiffs reasonably informed of the Trust and failed to
provide accountings. All four Plaintiffs admitted during their depositions that there were

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

no facts to support the allegation, and that they had not reviewed the accountings and tax
returns provided to them.
26.

At paragraphs 30, 32, 35, 42 of the complaint, the Plaintiffs allege that the Trustees
commingled Trust property with their own property. All four Plaintiffs admitted during
their depositions that there were no facts to support the allegation.

27.

At paragraphs 31 and 32 the Plaintiffs complain that the Trustees did not administer the
Trust solely for the benefit of the beneficiaries. The Plaintiffs admit that their mother

1.:1

Sherron Lea Boren is presently the only income beneficiary. Sherron Lea Boren agrees
the Trustee has administered the Trust for her benefit and at her direction and input.
28.

At paragraphs33 and 42 the Plaintiffs allege that the Defendants have failed to administer
the Trust as a prudent person. All four Plaintiffs admitted during their depositions that
there were no facts to support the allegation.

29.

As a fourth cause of action the Plaintiffs allege that the Defendants negligently
misrepresented to the Plaintiffs facts regarding the administration of the Trust. All four
Plaintiffs admitted during their depositions that there were no facts to support the
allegation.
Analysis
Summary judgment is appropriate only when no genuine issue of material fact exists and

the moving party is entitled to judgment as a matter of law. Ehlers & Ehlers Architects v.

Carbon County, 805 P.2d 789, 791 (Utah App. 1991); Utah R. Civ. P. 56(c). The facts and
evidence are viewed in a light most favorable to the nonrnoving party. America Mut. Ins. Co. v.

Schettler, 768 P.2d 950, 957 (Utah App. 1989).
The basis for the Defendants' Motion for Summary is that the Plaintiffs have provided no
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evidence to support their allegations in their Complaint. Further, the Defendants argue that there
is no obligation to provide accountings to the Plaintiffs under either the Trust or statute. The
Defendants argue the Plaintiffs have provided no evidence the Defendant David Boren' s
management of the farm was in violation of the terms of the Trust. Finally, the Defendants argue
that the Plaintiffs' complaint of commingling is not supported factually and is without merit
according to law.
The Court agrees with the Defendants' argument. The Plaintiffs have not provided
evidence to support their claims. The Plaintiffs do not even attempt to argue that there is
evidence to support their claims of forgery, coercion and misrepresentation. As for accounting,
the Defendant has provided an accounting to the Plaintiffs after they made their statutory request
for the year 2012. The Defendant also provided accountings for all years back to 2008.
However, the Trust Agreement does not require the Trustee to provide accountings to the
Plaintiffs. According to the Trust Agreement paragraph 9: "The trustee shall keep all accounts
and records of the trusts created herein and annually, or oftener, shall render to the current
income beneficiaries statements showing all receipts, disbursements, and distributions of both
principal and income of the trust estate." The Plaintiffs are not income beneficiaries.
Consequently, under the terms of the trust, they are not even entitled to the accounting they have
received.
Next, the Plaintiffs' claim that the Trustee failed to title property in the name of the Trust
is directly contradicted by the exhibits attached to the Plaintiffs' opposition. The exhibits are
title reports from the Daggett and Duchsene County recorder's offices showing property titled in
the name of the Trust. Further, the bank account records attached to the Plaintiffs' opposition are
titled in the name of the Trust. The Plaintiffs have furnished no evidence of equipment, property,
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or money that belongs to the Trust which is not titled in the name of the Trust.
The Plaintiffs have offered no evidence or argument that the Defendant has commingled
property with the Trust contrary to law or the terms of the Trust. The Defendant owns a
percentage interest of farm land which is owned or shared with the Trust and the Defendant
Sherron Boren. Undoubtedly, the Defendant has commingled his own assets, in livestock and
land, with the Trust. However, there is no showing by the Plaintiffs the Defendant's actions are
'.tO

unlawful. The Trust provides for the Defendant's actions, and the authorization of the Defendant
Sherron Barren, in allowing the fann to be operated the way has been. The pertinent statute does
not disallow the Defendant's actions. Consequently, the Plaintiffs have failed to show any
wrongdoing on the part of the Defendants in their operation of the farm.
Finally, there is no evidence offered to support the Plaintiffs' claim of bad faith
concerning the management of the farm. The Joinder Agreement to the Trust Agreement allows
the Defendant Sherron Lea Boren to make decisions concerning the operation of the farm,
including paying a salary to a manager of the farm. There is no evidence to support the argument
that the farm has been operated in contravention to Defendant Sherron Lea Boren' s wishes, or
that the salary paid to the Defendant David Boren for managing the Trust was not appropriate.
The fact the farm had a tax loss, without more, does not support a claim of mismanagement.
Ultimately, there are no facts to support the Plaintiffs' claims.
The Defendants' Motion for Swnmary Judgment is granted.
Datedthis__!/_dayof

~,2015.

BYT~~
7

SAMUEL P. CHIARA, District Court Judge
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IN THE EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR DUCHESNE COUNTY, ROOSEVELT DEPARTMENT, STATE OF UTAH

Sharrol Anderton, Mary Blanchard, Terry
Christensen and Duane Boren, Jr.,

RULING AND ORDER

Plaintiffs,
vs.
David L. Boren and Sherron L. Boren, as
individuals and as Trustees of the Duane
Boren Family Living Trust, as amended,

Case No. 143000048
Judge Samuel P. Chiara

Defendants.

This matter is before the Court on the Defendants' Motion to Award Fees.
The Plaintiffs' Complaint contained a number of claims against Defendants alleging
illegal and improper management of the Trust. After the close of discovery, the Defendants
moved for summary judgment on all of the claims. By Ruling and Order dated September 8,
2015, the Court granted the Defendants' Motion for Summary Judgment, finding that there was
no evidence to support the Plaintiffs' claims.
Here, the Defendants request that their attorney's fees and costs expended in this
litigation be awarded pursuant to Utah Code Ann. §75-7-1004(1) and/or §78B-5-825(1).
Utah Code Ann. §75-7-1004(1) states:
In a judicial proceeding involving the administration of a trust, the court may, as
justice and equity may require, award costs and expenses, including reasonable
attorney's fees, to any party, to be paid by another party or from the trust that is the
Page 1 of 3
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subject of the controversy.
In detennining whether to award costs and attorney's fees under the statute, the following factors
are considered:
(a) reasonableness of the parties' claims, contentions, or defenses;
(b) unnecessarily prolonging litigation;
(c) relative ability to bear the financial burden;
(d) result obtained by the litigation and prevailing party concepts; and
(e) whether a party has acted in bad faith, vexatiously, wantonly, or for oppressive
reasons in bringing or conduct of the litigation.
Shurt/effv. United Effort Plan Trust, 2012 UT 47,123,289 P.3d 408; (quotingAtwoodv.
Atwood, 25 P.3d 936 (Okla. Civ. App. 2001)).

The litigation was not unnecessarily prolonged, and there is no evidence before the Court
on the Plaintiffs' relative ability to bear the financial burden of the litigation costs and attorney's
fees. The Defendants were clearly the prevailing party in the matter. The Court dismissed all of
the Plaintiffs' claims on summary judgment. In ruling on summary judgment, the Court
specifically found no evidence to support the Plaintiffs' claims. Furthermore, the Court found
that the Plaintiffs failed to reasonably investigate whether their claims were supported by
evidence, even when they had the relevant accountings and discovery materials to review. The
Plaintiffs admitted they neglected to review the Trust account statements, tax returns, title
reports, etc., in order to ensure their claims were supported by facts. The Court will again rely on
the findings made in the September 8, 2015, Ruling and Order, and find the Plaintiffs' claims and
contentions were not reasonable. As a consequence, the Court will award the Defendants'

Page 2 of 3
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attorney's fees and costs expended in defending against the Plaintiffs' Complaint, pursuant to
Utah Code Ann. §75-7-1004(1).
The Court does not find that in addition, or in the alternative, the Defendants' attorney
fees and costs can be awarded under Utah Code Ann. §78B-5-825(1). Utah Code Ann. §78B-5825(1) states:

In civil actions, the court shall award reasonable attorney fees to a prevailing party
if the court determines that the action or defense to the action was without merit and
not brought or asserted in good faith ....
While the Defendants have likely shown the Plaintiffs' claims were without merit, they have not
provided any evidence that the Plaintiffs' brought them in bad faith. Bad faith requires the
Defendants show the Plaintiffs did not hold "an honest belief in the propriety of the activities in
question." Warner v. Warner, 2014 UT App 16, §37, 319 P.3d 711 (quoting Still Standing
Stable, LLC v. Allen, 2005 UT 46, § 12, 122 P.3d 556). The Defendants have offered no

evidence of the Plaintiffs' subjective intent. Therefore, the Court does not find that the Plaintiffs
brought the claims in bad faith.
The Defendants' Motion to Award Fees is granted.

Dated this

~

day of

I

~

, 2015.

BY THE COURT:

SAMUEL P. CHIARA, District Court Judge
Page 3 of 3
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RUSSELL T. MONAHAN USB NO. 9016
COOK & MONAHAN, LLC
Attorneys for Plaintiffs
323 South 600 East, Suite 200
Salt Lake City, Utah 84102
Telephone: (801) 595-8600
Telefax: (801) 595-8614
E-Mail: russell@cooklawfirm.com

IN THE EIGHTH JUDICIAL DISTRICT COURT
OF DUCHESNE COUNTY, STATE OF UTAH
SHARROLANDERTON,MARY
BLANCHARD, TERRY CHRISTENSEN
AND DUANE BOREN, JR.,

DECLARATION OF DUANE BOREN,
JR.

Plaintiffs,
vs.
DAYID L. BOREN and SHERRON L.
BOREN, as individuals and as Trustees of
the DUANE BOREN FAMILY LIVING
TRUST, as amended,

Civil No. 143000048
Judge Samuel P. Chiara

Defendants.

STATE OF UTAH

)
: ss
COUNTY OF SALT LAKE )
DUANE BOREN, JR., being first duly sworn upon oath, deposes and states as
follows:
I.

Affiant is the Plaintiff in the above matter. Affiant is over the age of 18

years, familiar with the contents of this Affidavit, and competent to testify as to the
matters set forth herein. The contents of this Affidavit are set forth upon Affiant's own
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personal knowledge except, specifically, those matters that are set forth "upon
information and belief." Affiant will use the first person throughout this Affidavit for
ease of reading.
2.

My father, Duane Boren, Sr. died on December 27, 1992.

3.

At the time of my father's death I had five siblings, Plaintiffs Sharrai

Anderton, Mary Blanchard, Terry Christensen, Defendant David L. Boren and Lucky
Boren.
4.

My brother Lucky Boren died prior to these proceedings.

5.

On February 15, 1993, my mother, Sherron L. Boren was appointed as the

personal representative for Informal Probate proceedings, filed as Case No. 933800004 in
the Eighth District Court, Duchene County, Utah.
6.

Duane Boren, Sr. left a Pour-Over Will transferring the remainder of his

residuary estate to the "Duane Boren Family Living Trust" (hereafter "Trust" and
attached as Exhibit A), which Trust was created by Settlor, Duane Boren, Sr. on March
20, 1980.
7.

A Joinder to the Trust was executed by Duane Boren, Sr. (hereafter

"Joinder" attached as Exhibit B). Several handwritten strike-outs confuse the issue as to
who is the actual Trustee of the Trust. The original Trust named Settler's children,
Sharrai Ann Anderton, Duane Boren, Jr., and Mary Ellen Blanchard as Co-Trustees. The
name of Terry Lee Monks is added in handwriting, and the successor co-trustee
paragraph is marked with a large ''X". See Exhibit
8.

On January 25, 1985, the Trust was amended to replace Co-Trustees with
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Sherron L. Boren as Trustee. (First Amendment, Exhibit C). But later, a strike-out is
handwritten in to replace Sharron L. Boren with David L. Boren as Trustee, further
confusing the issue of who was actual Trustee.
9.

On August 28, 1990 Duane Boren signed a Second Amendment to the

Trust Agreement designating David Boren as successor trustee and changing the
distribution of the assets. (Second Amendment, Exhibit D).
10.

Although I question the validity of the Joinder and the First and Second

Amendments to the Trust, nevertheless, upon the death of the Settler in 1992, Defendant
David Boren assumed the duties as "de facto trustee," primarily because during infonnal
probate, acting Personal Representative, Defendant Sherron L. Boren, named Defendant
David L. Boren, as Trustee, as authorized per paragraph 6.29 of the Trust.
11.

Plaintiffs, as qualified beneficiaries, trusted that their brother, Defendant

David L. Boren, would act as Trustee in accordance with his fiduciary duties to protect
the Trust.
12.

The Trust properties and asset interests were distributed to Defendant

David L. Boren, as Trustee.
13.

Defendant David L. Boren, was directed to deliver and distribute title and

possession of Trust assets in the amount and manner set forth in the Schedule of
Distribution.
14.

The Trust provides that, if the Spouse survives, the Trustee shall divide the

Trust assets into two (2) separate trusts, designated as the ''Marital Deduction Trust" and
''The Family Trust."
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15.

The Martial Deduction Trust had, as its initial corpus, a "fractional" share

of all of the Trust assets. After dividing the Trust assets, the Trustee was to pay, to
Settlor's spouse, net income during the spouse's lifetime, with discretion to apply
principal for spouse's benefit.
16.

The Family Trust portion includes the principal of an undivided one-half

(½) interest of real property, mineral interests and personal property.
17.

In September of 2002, additional property was added to the Trust for the

purpose of including certain real property and water rights which were omitted from
probate.
18.

As qualified beneficiaries under Utah Code 75-7-103, Plaintiffs, through

their attorney, requested an accounting from Defendants, "to the fullest extent allowed by
law, per Utah Code 75-7-811(2) and (3), copies of all trust documents and an accounting
of the assets (including all acquisitions and transfers thereof), revenues, and expenses
(including, but not limited to, compensation to trustees), from the date of the death of
Duane Boren, Sr. in 1993 to present." See Exhibit E.
19.

It has taken approximately two years, for the Trustee to provide tax returns

for the years 2008-14 and accounting. Plaintiffs still lack receipts or an accounting for
the full cattle herd, mineral income distributions, sale of elk and deer permits, and details
relating to property management fees.
20.

After reviewing the information provided by the attorney for the Trustee,

it is apparent that Defendant David L. Boren has used the assets of the Family Trust for
his own benefit in violation of fiduciary duty to the remaining beneficiaries.
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21.

On October 4, 2011, Defendant David L. Boren, acting as Trustee, entered

into a "Farm Agreement" assigning him as "Farmer entitled" to sole distributions.
Defendant David L. Boren paid himself multiple distributions for labor; $1,200.00 in
2008, 2009, 2010, and 2011 to operate the farm.
22.

See Exhibit F and G.

The Family Trust owns half of the property which comprises of the Farm.

Sherron Lea Williamson Boren Givens has a quarter percent interest and Defendant
David L. Boren has a quarter percent interest. See Exhibit H.
23.

Through my conversations with my mother and with Defendant David L.

Boren I know that Defendant David L. Boren owns or did own substantial cattle which
grazed on the Farm.
24.

The Farm owns substantial Farm equipment which is used in the farming

operation.
25.

Despite the Farm owning its own equipment, Defendant David L. Boren

leased farm equipment for the operation of the Farm. See Exhibit I.
26.

Despite the Family Trust owning only a 50% interest in the Farm, the

Family Trust has incurred 100% of the costs for the labor of Defendant David L. Boren
and the lease of the Equipment. See Exhibits J.
27.

Defendant David L. Boren has used the assets of the Family Trust to

purchase other items for his personal use, including but not limited to; 4 wheelers, camp
trailers, motorbikes and snowmobiles. Exhibit K.
28.

I have reviewed the tax returns for the years 2008 through 2014.

29.

The Family Trust receives substantial income from oil and gas royalties.
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See the Family Trust Tax returns for 2008 through 2014. Exhibit L.
30.

Prior to the commencement of this litigation, Defendant David L. Boren

consistently operated the Farm at a substantial loss. Exhibit L.
31.

The losses to the Family Trust were incurred by Defendant David L.

Boren, because he was using the Family Trust to pay the expenses of the whole Farm
while he reaped the individual financial benefit of the Farm.
32.

It is my understanding that the Family Trust has no ownership interests in

horses, yet the accounting provided by Defendant David L. Boren shows substantial
expenditures for horses. Exhibit G. It is my understanding that Defendant David L.
Boren does own several horses.
33.

Because of the sloppy and incomplete bookkeeping by Defendant David

L. Boren, Plaintiffs have hired the accounting firm of Armstrong and Duke to review the

records provided by Defendant David L. Boren.
34.

I believe that further instances of financial malfeasances will be uncovered

once they have completed their review of the records.
I declare under criminal penalty of the State of Utah that the foregoing is true and correct.
DATED: June 29, 2015.
Isl Duane Boren Jr.
DUANE BOREN, JR.
Plaintiff
Signed by Attorney Russell T. Monahan
With permission by Duane Boren Jr.
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CERTIFICATE OF SERVICE

I hereby certify that I caused to be served on all other e-filers in this case, and as
identified below, a true and exact copy of the following described document, via the
Court's electronic filing process. Any party not currently subscribed as an e-filer has
been served by regular U.S. Mail on Monday, June 29, 2015.
DOCUMENT SERVED: DECLARATION OF DUANE BOREN, JR.

PERSONS SERVED: via Electronic Filing
Clark Allred
Attorney for David L. Boren
Joel D. Berrett
Attorney for Sherron L. Boren

Isl Russell T. Monahan
RUSSELL T. MONAHAN
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CORRECTIONS
Deposition of: Duane Boren, Jr.
Date Taken:
Case No:
Case Name:

January 20, 2015
143000048
Sharrol Anderton, Mary Banchard, Terry Christensen, Duane Boren vs David & Sherron Boren

Line

Page

Correction

Signature_+6,~~2!,o:;,.--,,,~........-:;....~A
_ _ _ _ __

Reason

Date

J - ,,.) }3 - IS?

Please read your deposition and indicate any corrections to be made by specifying the page and line
number, the correction to be made, and the reason. Then sign the deposition before a notary public.
Please do not make any marks on the original transcript with the exception of ~e deponent's certificate.

"
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2
3 For the Plaintiffs:

4

SHARROL ANDERTON, MARY
BLANCHARD, TERRY CHRISTENSEN
6 AND DUANE BOREii JR.
7
Plaintiffs,
8

5

6 For the Defendant

Civil No. 143000048
DEPOSITION OF:
DOANE BOREN JUNIOR

vs.

9

10
11 DAVID L. BOREN and SHERRON L.
BOREN, as individuals and as
12 Trustees of the DUANE BOREN
FAMILY LIVING Trust, as
13 amended.
14

15
17

18
19
20
21

22
23
24

25
_

7

David L. Boren:

8
9

For the Defendant
10 Sherron L. Boren:
11

12

Defendants.

16

13 Also Present:

A P P E RANC E S
Hr. Russell T. Monahan
Attorney at Law
323 South 600 East, Suite 200
Salt Lake City, Utah 84102
Mr. Clarke. Allred
Attorney at Law
72 North JOO East 123-14
Roosevelt, Utah 84066
Hr. Joel D. Berrett

Attorney at Law
P,0, Box 262
Roosevelt, Utah 84066

Ms, Sharrol Anderton
Ms. Sherron L. Boren

Mr. David

L, Boren
Ms. Terrr Christensen
Ms. Mary El en Boren Blanchard

14

15

16
17
PROCEEDINGS
BE IT REMEMBERED that on Tuesday, January 21, 18
19
DOANE SOREN JUNIOR
2015 the Deposition of DUANE BORF.H JUNIOR was taken by
20
21 called as a witness by and on behalf of David Boren was
Richard C. Tatton, a Certified Shorthand Reporter and
22 sworn by the Court Reporter to tell the truth and nothing
23 but the truth was examined and testified as follows:
Notary Public in and for the State of Utah at the Law
24
25
EXll.KINATION
Office of Clark B. Allred, 72 North JOO East 123-14 1
2
Roosevelt, Utah 84066.
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1 BY HR. AI.WO:
2
Q. Hr. Boren vould you state your full narre please?
3
A. Duane Boren Junior.
4
Q. And your miling address?
5
A. 5128 West 6000 Horth,
6
Q. Are you presently employed?
1
8
9

10
11
12

14

15
ia.,

Page 2 _ _ _ _ _ _ _ _ _ _ _ _ ___,

1

5

13

I

Page l _ _ _ _ _ _ _ _ _ ___, _

1 IN THE EIGHTH JUDICIAL DISTRICT COIJRT OF DUCHESNE COUNTY
STATE OF UTAH, ROOSEVELT DEPARTMENT

16
17
18
19

20
21
22
23
2!
25

1

A. Rot really.

2

Q. Well, not Eeally does

3
4
5
6

that mean a little bit?
A. I knew that they vere having aTru.rt drev up.
0, Did they discuss 11ith you the tems of the Trust?
A, Pardon.
Q. Did they discuss vith you the tem of the Trust?

A. Ho.
Q. Retired, disabled?

1
8

A. No.
Q, You just tnev that they bad mthing done?

A. That is none of you business.

9
A. Yes.
10
o. After your father died the testi.mny of your
11 sisters vas that there vas aeting 11here the Bill and
12 Trust vere read vere you at that eting?
13
A, Ho.

HR. aeA11: You have to ansver.
THB BlfflSS: Disabled, retired l:oth.
BY HR. ALLRED:
Q, It is not real critical. The last time that I knev
that you vere vith the Roosevelt City Police ~partmt but
I haven't seen you there recently.
A. I had aheart attack then.
MS. SIIARROL All l&RION: Hr. Monahan can ve talk to
you for a mnt?
MR. ALLBED: Lets take abreak here for a mnt.
l!!HEREJJPON, a brief break vas taken. I
l!R, ALLRED: Bad on the recol'd.
BY l!R. ALLRED:
O, Prior to 11hen our dad died had you had any contact
or discussion vith him or your mother about vhat their
estate _plan vas?
J

H

Q. Rere you aware of that meeting?

16
11

Q, l)J you

15

18
19
20
21
22
23
2~
25

A. Probably.

knov vhy you didn't attend the ll!eting?

A, I vas probably vorking,
Q, Have you ever seen a copy of your father's will?

A. Yes.
Q. ffhen did you first see that?

A, I got a copy from one of these girls.
Q, Shortly after your dad died?

A. Shortly?
Q, When did you get a copy from one of your sisters?

A. It has been within the last six years.
t

Richard C. Tatton, CSR, RPR 435-654-2416
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1
Q. Okay, have you seen your dad's Trust and the
2 amendments to the Trust?
3
A. Yes.
4
Q. And vhen did you first see that?
5
A. At the sarre time.
6
Q. Within the last six years?
7
A. Yes.
8
Q. Hhen one of your sisters gave you a copy'/
9
A. Yes.
IO
Q. ffad you ever asted to see a copy of the Hill or
11 Trust prior to getting acopy from one of your sisters?
12

A, No.

13
Q, Were you aware that your father's estate llent to
H what is called probate back shortly after he died?
15
A. No.
16
Q, Did you have any discussion ijith any of your
17 siblings about the Reting that vas held short!yafter your
18 dad died?
19
A. No.
20
Q, Did you just not have any interest?
21
A, I trusted the Trustee.
22
Q, Rov did you know and I assmte the Trustee that you
23 trusted vas Dave?
24
A. No.
25
Q, Rho did you think was the Trustee?

5

r---

1
2

!:'age 6 - - - - - - - - - - - - - ,

A. Mom.

Q. Hhy did you think that?

3
A. Because it is stated in the Trust that she is the
4 Trustee.
5
Q. But you hadn't seen tbat until six years ago you
6 said,
1
A. Ro.
8
Q, So for the fifteen years from your dad's death
9 until you sav the Trust 11hy did you think your ioother Yas
10 the Trustee?
11
A. I just did.
12
Q. Did you see any documents regarding your dad's
13 probate?
H
A. Ro.
15
Q. ~ you recall signing any docmnent vith the court
16 saying that?
17
A. Let ire rephrase that. I vas informed by Daniel
18 Sam tbat here was a probate uo years or so ag-0. That was
19 the first knovledge that I had of there ever being a
20 probate.
21
Q. You don't retail getting copies of any docmnents?
22
A. I didn't.
23
Q. You didn't get any copies of the probate?
24

25

A. l!o,
Q, Did you sign anything waiving notices of the

6
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l probate?
A. No.
3
Q, llhen did you first realize that David was the
4 Trustee of the Trust?
5
A. ffhea he came and told me that he was.
6
Q, lihen vas that?
1
A, Right after dad died.
8
Q, But you didn't believe him?
9
A, Ro.
10
Q. Tell me about vhen this iooeting with David when
11 he told you that he vas a Trustee.
12
A. It wasn't a meeting.
13
Q. !/bat happened?
14
A, I can't recollect when some years ago exactly the
15 110rding or the date. He inq>ressed me that he was the
16 Trustee.
17
Q. Was there a reaS-On he was telling you that?
18
A, Probably at the time.
4:-..'"·
19
Q, You don't remember what it vas?
20
A. Yes, I do.
21
Q, 1ibat was it?
22
A. He was trying to get mom totally out of the place,
23
Q. fell me ahout that. Hov was he trying to get your
24 mom out of the place?
25
A. He vas trying to get these amenmrents that rill and
1
2

1 that rewritten reIIOving n from any of it.
2
Q. iere there some doCUllellts that he presented to you?
3
A. No, that is just vhat he said. He told me that he
4 vas trying to figure a vay to get n totally out of it.
5
Q, mien was this?
6
A, !hat?
7
Q, Hov long ago vas it that this conversation toot
8 place?
9
A. That 11as shortly after dad died.
10
Q. Hithin a year?
11
A. I can't tell you. It was vi thin the first fev
12 years.
13
Q. Okay, Was there anything else said other than that?
U
A. Not really.
15
Q. Was he asking you to assist him or ldJy vas he
16 telling you that?
17
A, ee swned to be trying to figure avay to
18 accooplish tbat.
19
Q. So va., he asking you for yoor input?
20
A. Presumably yes.
21
Q. So vbat did you say?
22
A. I told him that he wasn't the only lid that dad
23 that he gave a damn about.
24
Q, Anything else that you said?
25
A. Rot that I can recollect.
8
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Anything else that you can remember about that

2 conversation?

3
A. r ranber that he lfas upset at lfary and Terry
4 because they were trying to see the books or have an
5 accounting or something of that concerning the Trust.
6
Q, llbat did he tell you about that?
7
A. He didn't tell me DUch about it. Be just said that
8 he was upset because Mary and Terry wanted to see the
9 books, He didn't feel like that they had the right to.
10
Q, Anything else he said to you?
11
A. No.
12
Q. Anything else that you said to him?
13
A. Rot that I can reaber.
14
Q. You didn't believe that he Has the Trustee any vay?
15
A. Ro.
16
Q, Have you been to any meeting with the family
17 members about your dad's estate and his Trust?
18
A, I discussed some stuff vith 'If/ sisters.
19
Q. lhen vas the first time that you discussed 11ith
20 your sisters your dad's estate?
21
A. Soortly before I vent and got Daniel Sam to look
22 into this.
23
Q, That 11ould have been in 2012 when he sent the first
2t letter?
25
A. Probably right before that,

9

_

1
Q, So vas it 2012 that you first retained ~Diel Sam?
2
A. I think so,
3
Q. So shortly before that you talked to your sisters?
4
A, Yes.
5
Q, By surely are ve talking vithin mnths, a year?
6
A. Ayear.
7
Q, lfho did you tall to?
8
A. To Nary and Sharrol and Terry.
9
Q. ffere all four of your together?
10
A. No.
11
Q, Yon just talked to each one of them separate?
12
A, I think I talked to l!ary and Sharrol together.
13 Terry vas separate.
14
Q, So what did you talk to Mary and Sharrol aoout?
15
A. Just what they knew about the trust, what papexvort
16 they had because I didn't have any. And to get copies of
17 the Trust and the ffill.
18
Q. Did lfary and Sbarrol have copies of the Trust and
19 Hill?
20
A, Hary did and Sbarrol did. I toot lfary's copy. I
21 don't think she bas a copy any oore.
22
Q. Any other documents that they provided to you?
23
A. Sbarrol provided those land deeds that you sent 1as
24 it ~ril of last year,
25
Q, llo11 the conversation that we are talking about you

10
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1 said occurred about a year prior to when you retained
2 Daniel Sam?
l
A. Rephrase that.
4
Q, The conversation that I understand that we are
5 talking about you said occurred between you and Mary and
6 Sharrol vitbio a year of the tiir.e that you retained Daniel
7 Sam in 2012?
8
A. How that was probably the total of it.
9
Q. So the only documents you reuenber you gave him
10 were the copies of the Trust documnts and the Will?
11
A. Yes.
12
Q. Anything else that you talked about?
13
A. Ho.
U
Q. Were your sisters Sharrol and Mary concerned aoout
15 the frust?
16
A. Yes.
17
Q. Bhat vere their concerns?
18.
A. That it llilsn't being handled right.
i9
Q, And what did they say vasn' t beinq done right?
20
A. There has never been an accollllting.
21
Q. So they said that there wasn't an accounting.
22 Anything else that they felt vasn' t right?
23
A. David's treatment of mom.
24
Q, fihat vas David's treatment of mom?
25
A. I was told that moo needed dentures and that she
11

1 had asked Darid for IOO!ley for the dentures and he refused
2 to give her money for the dentures.
3
O, Anything else that your sisters told you of their
4 concerns?
5
A. tlo, not that I tnov of.
6
Q, Then you said that you talked to Terry after that?
l
A. Yes.
8
Q. And vhat did you discuss vith Terry?
9
A. Just h011 she felt aoout the Trust. If she felt like
10 it vas valid.
11
Q. Did Terry indicate she had a copy of the fmst?
12
A, llo, I didn't ask her.
13
O, But you discussed llhether she thouqht it vas valid?
H
A. Yes, I think so.
15
O, fibat caused you to think that it vas not valid?
16
A. Several things.
17
Q, Okay, tell me vhat they are.
18
A. Tha~nd amen~nt.
19
Q. Oka~at is not valid about it?
20
A. It is not signed.
21
Q, !!hat else did you think was not valid about the
22 second amendment?
23
A. Hom vasn' t here at the ti.De, Hov could that be
2~ dmn up and her have knovledge of it and agree to it when
25 she 11as not here.
12
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A. No, not really.
Q. ~Olf is Kr. Sam representing

just you or was he
6 representing also your sisters?
1
A, He -was· representing all of us.
8
Q. rrom the beqinning?
9
A. rrom- the- beginning. can I elaborate on that?
10
Q. SUre.
11
A. My sisters Yere scared of David. So their ms
12 veren' t listed on that at !ff request to Daniel Sam. They
13 were in fear of retaliation from David so I had myself as
14 the sole person listed,
15
Q. llhat made you think that your sisters were scare{!
16 of David?
17
A, They told me.
18
Q. Rhen you talked to him at the discussion that ve
19 just had or when did they tell you that they vere scared of
20 David?
21
A. All along every time I talked to them even if ve
22 veren' t discussing the Trust or anything else they vere
23 paranoid of David.
24
Q. Well, remember that I had asked you about
25 conmsations that you had 11ith your sisters about the
H
S
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1 Trust. You indicated that the first one lli!S about a year
2 before you retained Daniel Sam so that vould have been
3 somatime in 2011.
~
A. Yes.
5
Q. !e had gone through that conversation and you
6 indicated that you had told me everything about it. Hhat I
7 am trying to find out is vben did you !lave a conversation
8 with your sisters when they told you that they were scared
9 of David?
10
A. Altoost every time that I tailed to them whether it
11 was regarding the 'lnlst or not.
12
Q. fflly 11ere they seared of David?
13
A. llhat?
14
Q, Shy 11ere they scared of David?
15
A. According to Mary, David pulled her hair and
16 thro¥ed her dollD and Sharrol the same thing,
17
Q, This vas vhen they vere adults?
18
A. Bhat?
19
Q. ffas this vhen they vere adults?
20
A. Jes,
21
Q, Okay, anything else that they told you that they
22 lfould be scared of David?
23
A. That they vere afraid and voii:ed their concerns
24 that in trying to get this ended and pursuing this and
25 going through the Trust and making sure it vas done legally
15

Q,

4'

12 documents, the other fiust doc11ents for the Hill?
13
A. I don't recall. I have had a lot of discussions
14 about it and I couldn't tell you who I discussed vbat 11ith.
15
Q. Anything else you recall discussing 11ith Terry?
16
l Ro.
11
Q. !hen you talked to Mary and Sharrol had they
18 expressed concerns about the second amemnt? 19
A, Hot that I can recall.
20
Q. ffllen you talked to Terry and discussed the second
21 amendment did it appear to yon that she bad read it and
22 understood vhat it said?
23
A. I oon' t knov.
24
Q, !as she able to converse 11ith you aoout vhat the
25 concerns rue vith the second m1ndment?
13
_

A, I really don' t remember.
Any other conversations with your sisters before

2

1 second mdment is not valid then he is not the Trustee.
8
Q. Anything else that you discussed about the second
9 amenmt vitb Terry?
10
A. No.
11
Q. Anything ehe that you discussed about the other

t
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4
Q. llhat else did you think was not valid about the
.S second amendment?
6
A. That is pretty much it. I don't agree that if that
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1 and right that he voold retaliate against them vhexe he is
2 working for the Sheriff's departioont.
l
Q. HOlf 1!0Uld he retaliate against them?
4
A, I have no idea, I have tried to tell tlrem that is
5 not something that they need to wrry about but they are
6 still Yorried.
7
Q. Have you ever had confrontations vith any of your
8 sisters?
9
A. Have I bad conversations vith them?
10
Q. Confrontations, disputes.
11
A. Confrontations?
12
Q. Confrontations, disputes lfith them?
13
A, Not that I kn~ of.
14
Q, Never atlJUed with any of your sisters?
15
A. No, not really.
16
Q. Have you eru had any disputes 11ith David?
17
A. Yes, I have.
18
Q. Have you had any arguments llith bm?
19
A. Yes.
20
Q. Have you had any physical altercation., vitb nwid?
21
A. Yes.
22
O, Rolf many?
23
A, One.
24
o. llheo vas that?
25
A. That was vhen I was going through a divorce vith
16
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l Erica, my 11ife. I had given her a i>Jdge Ram pickup to drive
2 and she had brought it back and taken my personal picrup 11e
3 bad it as marital property but she had traded the l)Jdge
4 truck for my truck.
5
I called Olvid and told him that she had taken my
6 truck and he told me that I needed to keep my raouth shut
7 before I 11ent to jail.
8
I 11ent dow there. He 11as do11n to Lucky's in his
9 driveway and I 11ent dovn there and got out, I can't
10 tolerate his wife. He opened the door of the truck and I
11 reached in to tell him to come on to 11here we could talk
12 out of her presence. He hauled off and busted me and the
13 fight was on and I got hauled to jail.
H
Q. And this vas while Lucky was still alive?
15
A. Yes.
16
Q. Any other times that you have had a physical
17 confrontation Yith any of your siblings?
18
A. Not that I ho1t of.
19
Q, Did you get charged vith any cri.rte for that
20 confrontation?
21
A. Disorder!yconduct.
22
Q. And what 11as the result?
B
A. I m chargeil 11ith disorderly conduct.
24
Q, 11hat vas the result of that charge !!ere you found
25 guilty, pied guilty, dismissed what happened to the charge?
17

_

l
2
3
4
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A. I pled guilty to it.

Q. Have you ever taHed to David about the Trust?

A. No.
Q, &ver talked to your mther about the Trust?

5
A. I have tried.
6
Q, !!hen did you try and talk to her about the Trust?
7
A. for the last tvo years ve have discussed or I have
8 tried to talk to her about the Trust.
9
Q, So since 2012?
10
A. Yes.
11
Q. HOH about before then?
12
A. llo.
13
Q. Since 2012 you have had Olniel Sam as your attorney
14 representing you on the Trust correct?

15
16
17
18
19
20
21
22
23
24
25

A. Yes.

you with the documents that he had
requested that 11e provided to hill?
A. I am pretty certain that you provided those copies
to him but he did not provide them to Ill!. I finally went
after I decided to go 11ith Hr. Monahan and requested copies
of everything that he had.
Q. So Hr. Sam didn't give you all of those accountings
and all of those tax returns and title reports and
inventories?
A. ~o.
18
Q. Did he provide

!!age 19 - - - - - - - - - - - - - . . ,_ !!age 20 - - - - - - - - - - - - - .

1
Q. Did you see the letters that he vould send to me in
2 response to those documents?
3
A, I think he sent me one of your responses.
4
Q, Okay.
5
A. I don't remer which one it was.
6
Q. So your discussion vith your mother vould have beeo
1 in the last ~o years?
8
A. Yes.
9
Q. And that 1ras after you had an attorney?
10
A. Yes.
11
Q. So that is why you are being represented by an
12 attorney?
13
A. That is after I was represented by an attorney?
14
Q. Correct.
15
A. Yes.
16
Q. Look at Deposition Exhibit Ho. 1on top there that
17 is in front of you, !Indicating)
18
A. Okay.
19
Q. I take it that yon did not see that since you
20 didn' t see any probate documents and you had not seen that
21 llhen the probate vas going on?
22
A. {Ho ansKerJ
23
Q. Bell, let me just ask. Did you see that back in
24 1993 Deposition Kxhibit Ho. 1?
25

A. No.
~

1
Q, Have you seen it since this la11suit has been filed?
2
A. Actually no. I probably 11as furnished a copy of it
3 but I didn't go through it.
4
Q. Oby, they why don't you look af ~position Exhibit
5 l!o. 6.
6
A. Okay,
7
Q. Did Daniel Sam provide a copy of that to you?
8
A. Honestly I couldn't tell you if he did or he
9 didn't.
10
Q, Well, if Daniel Sam sent you stuff did you look at
11 it or just put it in a file?
12
A. I just put it in the file.
13
Q, Around one that the garbage vent out with?
14
A. Ho, most of it I sent to Hr. Hanahan.
15
Q, So you may have gotten it fmn Hr. s~ but hadn't
16 looked at it? Your testis.my is that yon may have
17 gotten it from Mr. Sam but you don't remember?
18
A. That I may have 11hat?
19
Q. That you may have received this from Mr, Sam?
20
A. I may have yes. If you sent it to him he prohably
21 had it in those files that I got copies of.
22
Q. Have you looked through that !!position Exhibit
23 No. 6?
24
A. No, I have not.
25
Q. So you don't knov if there are thing., in the Trust

w

Richard C. Tatton, ·csR, RPR 435-654-2416
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

_

L
L
L
L
L

L
L
L
L
L

Page 21 - - - - - - - - - - - , ,-- Page 22 - - - - - - - - - - - - - ,

9 you?
10
A. llhen I vent and visited vith him a few times and ve
11 wnt over a fe11 subjects and one of them 11as the accounting

12 vhich I don't consider to be a valid accounting and he did
13 not either.
U
Q. Kr. Sam didn't?
15
A. «o.
16
Q. But you have indicated that you have not read the
17 inventory?
U
A. No.
19
Q. Did you read the tax returns?
20
A. Stue of thea yes.
21
Q. Did you read the accountings or just go through it
22 vith Hr, Sam?
23
A. No, I didn't go through them 11ith Hr. Sam. Hhen I
24 got copies fron him before I sent them to Hr, Monahan I
25 looked t'lrough them or skinned through them.

L
L
L
L
L
L
L
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1 that you think are missing or not?
2
A. I bto!f that there is a lot of fam equiJXDent that
3 is missing. I 1t0nder if it is valid for him to set his self
4 up with funds from the Trust. I vonder if 0011 has control
5 of her assets or vho has control of those. Kone of that
6 infoI11Btion has been provided in the last tvo years.
7
Q. You just told me that you haven't looked at
8 anything that Kr. Sam or your present counsel has given

n

-

1
Q. Bhat you have done is basically jast skm over
2 the docmients that you had requested?
3
A. Yes,
f
Q. But your objection is that you haven't been
5 provided information that you think you need?
6
A. No, I haven't.
1
Q. No, you don't?
8
A. No, I haven't been provided with the information
9 that I vas vanting.
10
Q. But you only skillllled over vhat you have got?
11
A. Yes.
12
Q. Your coq>laint alleges tat David has stolen and
13 embezzled Trust assets. Bhat facts support that claill?
14
A. The lack of facts.
15
Q. llo you have any facts shoving that ~vid has stolen
16 or eabezzled Trust assets?
11
A. llo.
18
Q. You also allege that David has distributed Trust
19 assets to him.,elf. ffhat Trust assets has David distributed
20 to himself?
21
A. Hater rights, the brand, covs, hay, equipnent.
22
Q. Anything· else?
23
A. Probably but I can't think of them.
24
Q. llhat water rights has he distributed to himelf?
25
A. All of them according to his statmt from the

n
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1 director at the time.
2
Q. So vhat you are relying on is the statement fraa
3 Kim Anderton vhich is Deposition Exhibit No. 13?
4
A. Yes.
5
Q. Any other facts that you have other than Deposition
6 Exhibit Ro. 13?
·
7
A, Dan Sam requested that I go to Dry Gulch and
8 request a copy of vhose • the vater rights vere in at
9 this we. They refused saying that it was a privacy act or
10 mthing that they couldn't furnish that infonetion.
11
Q. Anything else?
12
A. No.
13
Q. You say that David disbursed the brand from the
14 Trust?
15
A. It is in his name.
16
Q. Has it ever been in the name of the Trust?
17
A. ihat.
18
o. ~ you knOlf if it has ever been in the name of the
19 Trust?
20
A. It is in dad's nm.
21
Q. That was rr:t question. ffas it ever in the naJl'f of
22 the Trust?
23
A. I have no idea.
24
Q, Bave you looted at the inventory of the probate
25 that said what vent into the Trust?
23

1
A. Ho, I haven't.
2
Q. What about covs? Bhy do you say that David
3 disbursed covs to him?
4
A. He is claiming in s. of that stuff that he
5 furnished to Daniel Sam that he OKDS twenty head of covs.
6
Q. lb you btcv if any cattle vere ever in the name
7 of the Trost?
8
A. •edly all of them.
9
Q. llhat do you base that on?
10
A. llhat?
11
Q. Bhat do you base that on?
12
A. Just that is what I figured that dad vanted. ihy
13 would he not?
14
Q. The probate inventory does it provide for any
15 livestock going into the Trust?
16
A. I don't knov.
17
Q. lfhat hay has he taken from the Trust?
18
A. He is feeding tventy head of covs of the !'rust
19 ground then that is to his benefit, isn't it.
20
Q. Your claim is that he has disbursed hay to hmself
21 because he has fed it to cattle?
22
A. Yes.
23
Q. Anything else?
24
A. Tell me 11hat the questions vas again, the original
25 question.
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1
Q, ffell, you have said that he has disbursed Trust hay
2 to himelf, I asked you what and y<iu said that he had fed
3 it to cattle. I am just asking you if there is any other
4 facts other than that to support your claim that he
5 disbursed hay to himself?
6
A. It is the matter of a quonset hut ~ workshop
7 that vas on Trust ground that he picked up and iooved over
8 on his ground.
9
Q. Anything else on the hay other than he has fed it
10 to cattle?
11
A, Is there anything else on the hay?
12
Q, Yes, any other facts that you have that he
13 disbursed hay to himself?
14
A. No.
15
Q. What equipment do you claim that he has disbursed
16 to hmself?
17
A. Yhere 11as a Peterbilt truck, aluminum bull 11agon, a
19 lo11 boy trailer, dad's pickup.
19
Q. Anything else?
20
A, Not that I can think of right nov.
21
Q. miat facts to you have that David disbursed those
22 to hwelf?
23
A. They are gone.
24
Q, 7hey are gone. Bow does that show that they Kent to
25 him if they are gone?
25

_

5

Q. Roll does

27

A, (Ho amr)

6
Q. 1hls Peterbilt would be m forty years old
7 vouldn' t it?
8
A. I couldn't tell you.
9
Q. Forty year old Peterbilts generally are worn out
10 and gone?
11
A. This one we me using to haul cattle to the
12 muntain and reek vith so it was sufficient for that.
13
Q. So any facts other than it is gone that you think
14 those itl!ll'6 of equipnmt 11ent to David?
15
A. Yes.
16
Q. ffhat?
17
A. ffhat?
18
Q. l!hat are the facts?
19
A. lad of facts.
20
Q, I am asking vhat facts ~u have. I am asking did
21 you have any other facts other than those item that are
22 gone?
23
A. !lo.
24
Q. And ten you say the quonset hut has been mved?
25
A. Yes.
26
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that show that is David's and oot still in
2 the Trust if it was ever in the Trust?
3
A. Holl can you say that he 11as never in the Trost?
4
Q. You don't knoli vhat is in the Trust because you
5 never read the inventory.
6
A. No, but I knoll what 11as there when dad died.
1
Q, So h011 does the quonset hut being moved from one
8 parcel to another mean it belongs or David has disbursed it
9 to himself?
10
A. If you take something and put it in your garage and
11 you are the only one that has access to it.
12
Q. Any other facts?
13
A. No.
14
Q. And you claim that David has forged documents. Shat
15 doants has he forged?
16
A. I feel like he has forged his flan! I guess you
17 could call that fraud on the Trust.
18
Q. On one of the Trust doonents?
19
A. Yes.
20
Q. llbat Trust docmnents has be forged his name on?
21
A. Be has crossed mom's name out and wrote his in.
22
Q. Anything else that you claim that he has forged?
23
A. Ro, I can't think of anything right now,
24
Q. Then you claim that he has coerced your mother to
25 sign documents. !!hat doCU!OOnts has he coerced your mother
1
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1
A. How does he show that it didn't.
2
Q, You are answering the questions and I am asking the
3 questions. Ho11 do you samise that those vent to David just
4 if they are gone?

Page 28 - - - - - - - - - - - - - ,

1 to sign?
2
A. I knov in discussing stuff vith a she vill tell
3 me one thing one tir.e and soretbing else the next. 'That she
4 hasn't signed any documents. l!y concern is that is she in
5 control of her assets and her funds or is David. ffe have
6 not been provided any facts, any accounting to that. I am
7 concerned about IOOl!I, That is probably the biggest share of
8 what this is all about because a needs to be in control
9 of her assets and being able to take care of herself
10 without having to ask David for anythfo:J,
11
b owns fifty percent according to everything that
12 you said yesterday. She can do whatever she vants vith her
13 fifty percent. If he has coerced and it winds up that stuff
H has been signed over to him that could be classified as
15 elderly abuse. Mom is over sixty-five years old. She is
16 heavily on pain medication, She is heavily Ir.edicated and
17 has had a lot of health problems. She doesn't need to deal
18 with having to rely 11hen she already having to rely on
19 David to support her.
20
The Trust according to vhat I read in the Trust, the
21 Trust stipulates that it is to take care of her if she
22 needs it.
23
Q. Back to my question. lfhat documents has David
24 coerced your mother to sign?
25
A. I don't have any.
28

Richard C. Tatton, CSR, RPR 435-654-2416

I

~

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

®L
L
L
L
L
L

1
L
L
L
L
L
L
L
L
L
L
L

_

Sheet 8

Page 29 - - - - - - - - - - . ~ Page 30 - - - - - - - - - - - - - ,

you agree that your mother is entitled to do
2 vhatever she wants to do with her half of the property?
3
A. I agree.
4
Q. But you don't think for the past twenty plus years
5 that she has done what she vants to do vith her property?
6
A. I don't feel like she has no.
7
Q, You think for the past tventy years she doesn't
8 knov wat she has been doing?
9
A. llhat?
10
Q. Do you think for the past t11enty years she doesn't
11 knov what she has been doing?
12
A. No, that is vhy I think she has been coerced,
13
Q. You don't think that your mther is coupetent?
14
A. llccD has told D! herself that she bas no idea of
15 vhat she has signed or vhat she hasn't signed. That she
16 didn't pay any attention to the docmt.
17
One thing is your responsibility as an attorney to
18 make sure that she does understand all that stuff. Hom is
19 the one that told me that she dida' t.
20
Q. Do you think that maybe she told that just to get
21 you off her back?
22
A. Hhat?
23
Q. Do you think she told you that j~t to get yon off
24 her back?
25
A. I vasn't on her back. I was discussing it Bith her.
1

Q, Do

1

Q. It also alleges that David has taken an
2 unauthorized salary. Bhat unauthorized salary has he taken?

A. llho authorized it?
Nov you mer my question. You and your sisters
5 vant to answer everything vith a question, The process is
6 that you have sat here for three depositions yesterday so I
1 knov that you knov the process.
8
I ask the question and you answer it. so the question
9 is llhat facts do you have that David took an unauthorized
10 salary?
11
A. The fact is that he is taking one.
12
Q. You don't think that he is entitled to a salary for
13 managing the Trust assets?
14
A. It V01Jld depend en vho decided the salary.
15
Q. Anything else that you have in your position that
16 he toot an unauthorized salary?
17
A. You are talking vay too fast Clark.
18
Q. Any other facts supporting your claim that he took
19 an unauthorized salary?
20
A. No.
21
Q. Then you allege that he has paid for equipnent out
22 of the frost property. lhat equipnent has he paid for out
23 of Trust property?
24
A. Some of that verification or whatever you sent to
25 Daniel Sam states that he has dmn up a Fann Agreement and
3
4

J

~
_

Q.
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l the Trust is to pay a certain illlUllt of ooney to lease that
2 equipment.
l
Q, Anything else?
4
A. Ho.
5
Q. Then you claim that be has caused areduction and
6 the wrd here is diminution of Trust assets. !hat has he
1 done to reduce the value of Trust assets?
8
A. I feel like to do llhat? To reduce them?
9
Q. Yes.
10
A. I don't think I foll011 you on that one.
11
Q. OJ you have any facts shoving that ~vid did
12 something that vould cause a reduction in the value of
13 Trust assets?
14
A. No, I don't.
15
Q. Theo you claim that the accountings are untruthful
16 and inaccurate.
17
A. Yes.
18
Q. But you earlier just testified that you just
19 skimned over those accountings? So is it your position that
20 they are inaccurate and untruthful based on that. You also
21 earlier said Mr. Sam told you he didn't think that they
22 11ere accurate?
23
A. The copies of vhat you sent or that he sent them or
24 who sent them from Zion's Bank have the date and the amunt
25 not !!hat they are for. In my opinion that is not

n

1 accounting.
2
Q. Are you through?
3
A. Yes, I am tbro119h.
4
Q. So you are concerned al:out the checks frOll Zion's
5 Ban.t?

6
A. I am concerned aoout an accounting froo the day dad
7 died until now.
8
Q. So is your position similar to that of your
9 sisters. That is that the accountings are inaccurate and
10 untruthful because they don't start from 1993 and mall
11 the way forvard?
12
A. That and they are inC0111plete.
ll
Q. But you had never asked for an accounting prior to
14 the sar of 2012 had you?
15
A. No, I hadn't.
16
Q. H011 do you claim that the accountings are
17 incmplete?
18
A. Tiley are inadequate, totally inadequate.
1~
Q, Well, those are opinions. Tell ne vhat facts or
20 lfhat you say is inadequate aoout them?
21
A. I vent to court with a District Court Judge David
22 San and I provided riff tax returns as proof of an accounting
23 and he stated and rejected it stating that they vere 110t a
2~ valid accounting,
25
Q. Has that in some divorce action?
~
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1
A. Pardon.
2
Q. ffas that in some divorce action that you were in?
3
A. Yes.
4
Q. Anything else that supports your position that the
5 accountings are oot roirplete?
6
A. Thm is nothing to them.
7
Q, Anything else?
8
A. Ho,
9
Q. In fact all you have done is sllil over them haven't
10 you?
11
A. Yes, that is why I have Hr. Monahan.
12
Q. Also you claim that the Trustee failed to provide
13 receipts. I)) you mov if Hr. Sam ever asked for receipts?
H
A. Yes, and I couldn't tell you for sure but I think
15 he specifically did because Ire vas aggravated that and
16 stated that maybe he needed to get to the first grade level
17 lfith you to get you to understand what he wanted.
18
Q. Do you have any letter from Hr. Sai asking for
19 receipts?
20
A. Pardon.
21
Q. llo you have a copy of any letter froo Hr. Sam
22 asling for receipts?
23
A. I think there is • copies in the stuff I sent to
24 him.
25
Q. You have seen the letters yesterday 11here or tvo
ll

_

1 letters where I offered to make not only available to Kr.

2 Sam but to any family meni>er all the bad-up documentation
3 to the accountings?
~
A. Ke are not Trustees. ffe are not accountable for all
S that stuff. tte are not and I don't lnov ho11 to say it rut

6 ~e are not responsible to provide that stuff or to go
7 through that stuff,
8
Q. Did anybody ask you to provide any of that?
9
A. You are asking us to come in and dig through it.
10
Q. ffell, you are co9¥Jlaining in your cooplaint that
11 you didn't get any receipts. !!hat I am asking is did you

12 not in fact receive tvo letters saying that here they are
13 and nobody made any effort to com and loot.
14
A. l!aybe Daniel Sam didn't.
15
Q. I can tell you that he didn't.
16
A. Okay,
11
Q, llbatever Mr. Sam vanted he vas provided 11asn't he?
18
A. I have no idea.
19
Q. ffllat else do you claim that David has done or he
20 has failed to administer the Trust?
21
A. iell, he has plOied tvo hay fields up that hasn't
22 been plowed for tyo years nov, Re ploved the other one last
23 year. To the best of rq knovledge at this point and tirre
24 the covs have had no feed so far this vinter.
25
He did along this fall replant one of those hay fields
~

Page 35 - - - - - - - - - - - - - . _

1 and let it get up high enough that the covs could go on it
2 and expecting spring wheat.
3
re got quite abit of rain and those covs are pulling
4 the spring wheat. If you are expecting spring wheat it has
5 to come up from the root and they vill pull that root right
6 out of the ground vhen they graze over the top of it and
7 you are not going to get a crop next spring. So next sumr
8 those two hay fields are going to be non-productive.
9
Q. Anything else?
10
A. Yes, and I had it just a second ago. The other
11 thing is that there is tventy head of heifers that is
12 running the country around my house rith a little bull in
13 them, first calf heifers.
H
I koo11 that you are probably not a cattleman but you
15 don't have a bull in 11ith fresh calf heifers this time of
16 year because you are going to have s0tre late, late calves
17 next year going into the 11intertime.
18
I don' t kno11 if they are his personal cws or the
19 Trust covs.
20
Q. Anything else?
21
A. Ro.
22
Q. And you allege that he failed to keep records, Any
23 other facts other than vhat 11e talked about that you
24 thought there ought to be records from 1993 to present?
25
A. Ro.

Page 36 - - - - - - - - - - - - - - ,

l
Q. And you allege that he has failed to teep you
2 inforred, Have you ever asked until you got Daniel Sam for
J any infomation about the Trust?
4
A. I am not required to ask.
5
Q. SO the aoSl!'er is no that you have not asked?
6
A. No.
1
Q, Then there is an allegation that he has coomingled
8 property. lat has he comingled?
9
A. I thought that we 11ent through that afev minutes
10 ago.
11
Q. So everything that you have got on comingling 11e
12 have talked about?
13

H

A. Yes.
Q, fhen you claim that he has benefitted some

15 beneficiaries to the detrilm!nt of others. Hho had he
16 l:Enefitted to the detriet of the other family members?
17
A. No» 11hat? I didn't understand it.
18
Q. Rov you claim that he has benefitted certain
19 beneficiaries of the Trust to the detrilrent of other
20 beneficiaries. Kho has he benefitted to the detriment of
21 other beneficiaries?
22
A. I knov nm gave a tractor or David gave a tractor
23 one of them to Keitra, Lucly' s vidov.
24
Q. 8hose vidov?
25
A. Lucky's vidov.
36
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l
Q. So I didn't follow you. ftho vas the tractor given
2 to?
l
A. Lucky's vidov.
4
Q. Meitra?
5
A. res.
6
Q, Anything else?
7
A. Ho.
8
Q. Nov earlier one of your sisters testified that she
g got twenty acres does that concern you?
10
A. Ho, that vas before the Trust vas even made.
11
Q, Ho, she testified it happened after the Trust vas
12 set up. !ere you aware of that?
1l
A. Ho.
14
Q. Were you avare of anything else other family
15 Ellers received from the Trust?
16
A. I don't thint that anybodJ has received anything
17 froa the Trust, Haybe m vater which dad vas okay vith to
18 vater our lallDS and our gilidens or some hay. other than
19 that I am not aware of anything.
20
Q, Have you received any property fr11 the Trost?
21
A. No,
22
Q. l!as the TIUst transferred property to somebooy else
23 to get you out of a bind?
24
A. Pardon.
25
Q. Did the Trust transfer some real estate to aoother

n

Page 38 _ _ _ _ _ _ _ _ _ _ __,

l party?
2
l
4
5

4
A. Yes.
5
Q. lhat?
6
A. Forty acres of ground.
7
Q. Did that include and just a few llinutes aqo you
8 said that you got ten acres vhen you qot married. !as that
9 part of the forty or did you get ten acres plus this?
10
· A. It was pait of that yes.
11
Q. The ten acres vas part of the forty?
12
A, Yes, ten acres as given to me vhen I got uerried as
13 aveddimJ gift. !hen I vas gifted tllirty oore acres.
14
Q. Hov do p,u claim that David has not acted as a
15 prudent investor of Trust assets?
16
A. I don't feel like he has.
17
Q. !hat facts support that?
18
A. Hone.
19
Q. Just your opinion?
20
A. Hy opinion.
21
Q, !bat misrepresentations bas David made to you?
22
A. Hot me personally but I know that he bas
23 represented to m of the deputy sheriffs over in Dichesoe
24 ColDlty that the mv herd belongs to hiJJ. The mtain
25 ground belongs to him. This ground up here belongs to him.
39

A. I did and they did.
Q. !!hen vas that?

6
A. Ayear ago I think. ffllen dad gave me my ten acres
7 for a wedding present him and I toot it fron the northwest
8 boundary south ten acres.
9
I vound up losing the house in the divorce. This
10 Jensen evidently picked it up frm the bank the six acres.
11 To the best of my knovledge, six years vas all that vas
12 tied up vith the house. I left four acres in the back.
13 These kids mved in there and drilled a veil, build a siled
H and got electricity in there and dido' t have a deed to that
15 ground.
16
According to these guys I bad to have a deed shoving
11 that it as ny ground. To avoid an issue llith anybody I just
18 had them deed the tvo point seven or tvo point six or
19 whatever it was, acres to I! and I deeded it to those kids
20 or sold it to those lids.
21
Q. Did your sisters btov about that?
22
A. Jes.
23
Q. Did you tall to the! aoout it?
24
A. I did.
25
Q. Anything else that you have received from the Ynmt

i

. - Page 39 - - - - - - - - - - -...... _

1 since your dad's death?
2
A, Ho,
l
Q. Anything gifted to you prior to your dad's death?

A. I vas in llO hied OD any of it.

Q. Did you ast the Trust to do that to help you out?

Page 40 _ _ _ _ _ _ _ _ _ _ __

1
Q. BbeD is the last tile that you even talked to
2 David?
3
A. I coaldo' t tell you.
4
Q. las it back mn you had the fight prior to 2002?
5
A. You can say that yes.
6
Q. Hhat deputies do you claim that he has told these
7 things to1
8
A. Travis Tucker.
9
Q. h else?
10
A. J.C. Hansen I believe. Jared Drury. That is it.
11
Q. But to you personally he has Ede no
12 misrepresentations then?
13
A. Well, yes he ltas.
14
Q. Ami you haven't talked since 2002?
15
A. lhat.
16
Q, Jou say that you haven't talked to him since 2002
17 so vhen did he make amisrepresentation to you?
18
A. Be dido' t.
19
Q. Bhy don't you loot at Deposition &xhibit Ho. 10

20 first?
21
22
2J

Q. Have you ever seen that before?

24

Q.

25

A. Okay.

A. Jes, I tbint I have.
llllen did you first see it?
A. I think I have seen that stuff that Daniel Sam got.

ro
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Q. Do you tnov vho prepared Deposition Exhibit Ro.

10?

A. I don't.
3
Q. Loot at Deposition Exhibit Ho, 11.
4
A. Oby.
S
O. /lave you ever seen Deposition Exhibit !lo. 11
6 before?
7
A, I don't thint so. I coold have but I don't recall
8 it.
9
Q. It is nothing that you have prepared?
10
A, '8hat?
11
Q, You didn't prepare it?
12
A. Ho,
13
Q. other than vhat ve have just disaJssed here this
H ooming in your deposition is there anything else you clam
15 that !avid has done inappropriate as fnlstee of the lruane
16 Bo,~,__- - - - - - - - - - 17
A. Ro,
• second amnt to the Tmst ads to the
19 four of you what is called waste ground. Have you ever had
20 any discussion vith your sisters about vhat is the waste
21 grolDld?
22
A. Ho, I don't rersiler discussing it no.
23
Q. Earlier there vas testinlmy from other witnesses
24 that there vas a eting where there vas a map and people
25 vent over vhat vas the waste ground and vllo vas to get
2

Page 42 - - - - - - - - - - - - ,

1 vhat. ffere you involved in that meeting?
2
A. I don't think so.
J
O. lat do you think the waste ground is?
4
A. That vould be hard to detendne.
5
Q. ffhat do you thinl it is?
6
A. Un-irrigated ground.
1
Q. Okay. Do you claim that you are entitled to
8 anything frm the Trust from the time that your dad died
9 until nov?
10
A. SUpposedly yes.
11
o. lfhat?
12
A. One sixth share of that.
13
Q. Pardon?
If
A. One sixth share of that and I think that is vhat
15 it states in there.
16
Q. So you tbint as you sit here today that you are
17 entitled to one sixth share right nov?
18
A. !lo, I don't, That is to take care of a. I feel
19 like the Tmst has been to take care of a. lkHn is the
20 one that counts here, not hl9id, not 111!1 not my sisters,
21 a vas dad's lBilin concern.
22
O. That is vhy you sued her?
23
A. Pardon.
24
0, That is vhy you sued your IIDther?
25
A, Yes, it is.

41
_

42
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1
Q, Okay, so bad to my question from the day that your
2 dad died until the day your IIKlther dies do you claim that
3 you are entitled to anything from the Trost?
4
A. Ho.
5
Q. After your 111ther dies you think you should get one
6 sixth?

1
A. Yes, I do. I think that m is cmpetent to take
2 care of her ovn affairs as long as he has those assets and
3 stuff to do it vitb.
4
Q. !ell, lets take a short breat and let me visit vith
5 my client for a second and then ve vill CODI! bact.
6
HR. KOIIAIIAH: That is fine.

7

A. Yes,

l

8

Q.

9
10
11
12
13

Regardless of vhat the doamt said?
A, lbat domnt?
Q, The Trust, the Bill, the amts to the Bill?
A. I don' t think that they say COUDter to that.
Q. You think they provide that you qet a sixth?
A, Yes.

IDEUPOH, abrief break was taken.)
9
HR. ALLRED: Back on the record. I have nothing
10 further at this tine.
11
HR. KafAIIAN: I have nothing.
12
BXAIIIllATIOR
13 Bl HR. BERRffl:
H
Q. If you can't hear II! let me tnov.
15
A. If I cao tie your face into vhat you are saying
16 but if you duel I can't understand it,
17
Q, lell, I vill try and speak up.

14
Q, lb you aqree that your IOOther can do vhat she wants
15 with her half?
16
A. I totally agree.
17
Q, You doo' t claia that you are entitled to a sixth of
18 her interest unless she decides to give it to you?
19
A. I could not care less ld!at am does vith her part
20 of it.
21
Q. She could just give it to a charity or anybody?
22
A. Absolutely.
23
Q. And you have no problem with that?

18
19
20
21

22
23

24

A. No.

24

25

Q. And you a,-ee that she is cor,petent to do that?

25

0

HR. BERRm: Oby.

8

A. Fine and speak slover.
Q. I represent your 111ther in this lawsuit.
A. I understand that.
Q. llov old are you nov?
A. Silty.
Q. Are you married nov?
A. Yes.
o. And your house I guess is on the property that you
ij
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A. Yes.

4
5

Q, And you say that you have had a heart attack?
A. Yes, r have llad a couple.

21 A9rmnt?
.
22
HR. ALLRBD: I don't tbint so,
23 BY HR, BER!lffl:
24
Q, (BHER£lJ}'(m, Deposition Exhibit Ro. 15 was mted by
25 the Court Reporter for identification. J I am goi119 to band

L

L

L
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6
Q, Dov long ago?
1
A. 2012 I had bypass surgery, It was last spring I bad
8 another one and I bad stints put in.
9
Q. HOii are you doing nov?
10
A. Good.
11
Q. I asked your sisters questions about why your
12 mother vas listed as a defendant in this case.
13
A, Yes,
14
Q. Are you avare of any good reason llhy she vas listed
15 as adefendant?
16
A. Yes, I thiot she should be the Trustee. FrOI llhat I
11 understand and I am just going off that as far as that
18 amendment lllllber tvo or &batever it is that is not a valid
19 •ndlrent.
20
Q. las this mked as an exhibit, the Joinder

t
L
L
L
L

Sheet 12

1 received before fraa your father or the Trust is that
2 conect?

~
_
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I to you vbat bas been marted •ition Exhibit Ro. 15
2 entitled Joinder Agreement.
J
A. Okay.
4
HR. mAH: can I reriev it first?
5
HR. am: Sllre. I am going to have him loot at
6 paragraph four there on the first page.
7
HR. DAIWI: Olay.
8 BY HR. BERRffl:
9
Q. I am going to band to you vhat bas been marlm as
10 Deposition Exhibit Ro. 15 vbicb is entitled a Joinder
11 Agreement.
12
A. Okay.
13
Q. Bave you ever seen that before?
14
A. I think so.
15
Q, lould you read paragraph four and you don't have to
16 read it out loud, Just read through it,
17
A. (Witness doing as requested.I Oby.
18
Q. I am going to represent to you that this ws signed
19 at the sane tiDe as the Trust of your dad's vas.
20
A. Okay.
21
Q, And does it say that the Trustees are Simo!,
22 Junior and Nacy?
23
A, I thint that it des.
24
Q. And mone has llritten in and Terry Ia Honts of
25 Kyton, IJtah do you see that there?
~
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1
A. Yes, I do,
2
Q. lb you knov whose bandvriting that is?
3
A. I don't.
4
Q. Your mther is not listed in that is she as a
5 Trustee?
6
A. Ro.
1
Q. (HDUPOH, !!position bhibit llo, 16 vas marted by
8 the Court Reporter for identification.) lit E shov you
9 what ve have just had marted as Deposition Exhibit Ho. 16
10 vhich is the Haster Trust Agreel!nt and just loot at 2.2
11 there,
12
HR. mAH: can I see that also?
13
HR. am: Yes.
14 BY IIR. BBBRffl:
15
Q. I am going to hand you this ~sition Exhibit Ho.
16 16 which is entitled the Baster Trust Agrmnt and IIOllld
17 yoa read to yourself paragra~ 2, 2on the front page

18 entitled Tnlstee,
19
A. (Witness doing as requested!
20
Q. There is just one sentence there that I marted,
21
A, Just the first sentence.
22
Q, Okay, and doesn't it say that the Tnltee in this
23 doculrent ueans that the individuals tmd as Trustee in the
24 Joinder Agreerent?
25
A, I don't see aJ$ody listed there.
~

1
Q. !ell, there isn't but doesn't it say the TIUstees
2 will oo those that are named in the Joioder Agremt? ·
3
A, That is what it says.
4
Q, Aod that is the Joinder Aqreelrent right there that
5 •s three of the children and then there is a handmttea
6 notation?
1
A. Okay.
8
Q. IIBIEOPIXf, Deposition Elhibit Ho. 17 vas marted by
9 the Court Reporter for identification.) I am going to haml
10 to you what has been marted as Deposition Bxhibit Ro. 17
11 vhich is entitled mm to the lhJane Boren Filllily
12 Living Trust. I am going to hand that to you. Have you seen
13 that doCIElt oofore?
14
A. I think that I have yes.
15
Q. And is it true and emise me for aminute.
16 Paragraph four on the first page names your mther as the
17 Trustee.
18
A. rhat is what it loots lile to me.
19
O, And slmleOne bas scratclled out your ootber' s name
20 and written it loots lile ~rid' s • there. ~ you
21 recoqnize the handvriting?
22
A. I don't.
23
Q. So yoa don't tnOII vbo did that?
21
A. I don't.
25
Q. Aod this apparently vas pzepared Jammy 5, 1985

u
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1 and it is signed by your parents on page tvo is that
2 comet?
l
A. Yes.
4
o. Then I am going to hand to you and this hasn't been
5 mrked but in fact this &xhibit Bo. 2the second mat
6 to the Duane Boren Family Living Trost. Have you seen that
1 doLWDt?
8
A. Just have I seen it?
9
Q. Yes.
10
A, Yes, I have.
11
o. Would you read to yourself paragraph five on the
12 first page?
13
A. (Bitness doing as requested) Okay,
14
O, lould it be fair to say that the children are
15 listed as the frustees in the order that they are tpf in
16 oo this paragraph five as Trustees?
17
A. Let me look at that again. The children are
18 designated as the fnltees?
19
Q, Yes, but in the order listed. In other vords you
20 are not serving together. David vould be the first choice
21 and then if he doesn't perfom then the second one is
22 Sbarrol, is that comet?

23

A. Yes.

24
Q, !»es it appear to be signed on page three by your
25 father and you can't see it very veil but somebody has
49

1 signed there.
2
A. There are some marts on there and I don't blov a
3 they are.
4
o. But based on this vould you agree vith me that your
5 oother vas not appointed as a rrostee affective after your
6 father passed avay?
7
A. Ho, I KOD' t agree to that.
8
Q. I» you think that this is invalid?
9
10
11

A. I do.
Q, Hhy?

A. Because it doesn't have her signature on it.
12
O, SO you believe this vasn' t signed?
13
A. I don't thint it vas. there is no signatme there.
14
Q. And I don't have any original bots I don't
15 believe but if ve could come up vith one of these that
16 clearly shov the signatures vould your Dind be changed?
17
A. Yes, if Dllll's signature is on that yes I would.
18 The copies that I got fron If sisters there is no
19 signature on those either.
20
Q. So you don't believe your father signed this
21 doant?
22
A. I couldn't ansver that because I don't tnov.
23
Q. If he did then you voold believe it vas valid I
24 ~ and David vas the Trustee of the Trust the entire
25 time?
50
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1
A. ~esn' t it require both of their signatures?
2
Q. I vould have to think about that. It says here that
3 he vas tlie settlor so he could ~e the Trostee without
4 the consent of the prior Trustee.
5
If mbody else can discuss that at a later tile.
6
A, Okay,
7
Q, llov this COJllllaint that you have filed did you read
8 that before it was filed?
9
A. I did.
10
Q. Did you agree vith vhat 11as said ia the conplaint?
11
A. Host of it yes.
12
Q, Hy question to you is that your mther is oat as
13 a defendant and as a Trustee of the Trust.
14
A, Yes,
lS
Q, And certain allegations are made throughout the
16 Trost that she has misllehaV!d or done thiJl9S she shouldn't
17 have or not done things that she should have.
18
A. Yes, I don't think she has misbehaved but she may
19 not have represented herself or the Tmst the vay that she
20 should have, Right nov I a just trying to figure out and
21 vhy ve have hired him as to vhat is going on vitb the
22 Trost. lhat has been done vith the Trost. Tventy seven
23 years have elapsed vith no accounting.
24
According to state Statute there is required an annual
25 accounting by the Trustee. lfhen do ve just ignore that?
~

1
Q. I just represent your 1111ther.
2
A. I understand that.
3
Q. Would you agree that your mther bas never
4 functioned as a Trustee since the death of your father?
5
A. I don't blOv if she has ever functioned as a
6 Trustee or if she just vas representing yoUISelf. That is
7 llhy I am so concerned about this. That is vby Ke vere in
8 the middle of this. I don't tnov if she has been partially
9 acting as a Tmstee vith David, If lllvid has been acting as
10 aTrustee hi&lf and she is representing yourself for her
11 self only I don't mow if she is in control of her ovn
12 assets or her ovn properties.
13
There has been so 1111th deed changing and back and
14 forth vitb all of these deeds that hot do you figure out
15 vhat is vhat? I am not an attorney, I don't tnov. That is
16 111tat ve are trying to find out. I am not against anybody
17 here. I want to be able to say that I am satisfied vith
18 that. I knOII that it bas been handled.
19
I don't btov vhat the big deal is about hiding or
20 refusing to produce· doclRnts that are oore or less
21 required by the State. I tnov that I ill a.,nng a question
22 but vhy not mply. That comes vith tile job. Tile
23 r•nsibility comes vith the job. They are accountable.
24
I may not be entitled to one single thing out of the
25 Trust and I don' t care. I IIOUld lite to be satisfied in my

n
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6
A, I don't.
7
Q, IJo you have a copy of the COllq>laint in front of
8 you?
9
A. !!hat complaint?
10
Q. That one right there. !Indicating) 11ould you turn
11 to paragrapb eighteen,
12
A, Ho11 far back.
IJ
0, !fell, it is on page four.
14
A, Okay.
15
Q, Paragraph eighteen.
16
A, Yes, do you vant ioo to read it?
17
O, No, just look at it. ffhat it says is that you have
18 requested an accounting from Defendants. You really haven't
19 requested an accounting from your mother have you?
20
A. It depends.
21
o. The letters that Hr, Sam wrote to Kr. Allred dealt
22 11ith David as the Trustee as I wtderstand it however he
23 should have responded or didn't 11hatever isn't that fair to
24 say?
25
A, I don't knov as I really understand vhat you are
53
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1 mind that it was done the 11ay it vas designed to do,
2
Q, tell, you indicated to me that you don't know if
3 your mther has served as a Trustee.
4
A. I don't.
5
Q. Do you knov that she has served as a Trustee?

_
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I saying.
2
Q, Did Hr, Sam request an accounting from your ioother?
3
A, I don' t know. I think he requested and as far as I
4 am aware he requested an accounting from the Trustee.
5
Q. And that 11as David?
6
A. I don't knoll.
7
o. Do you believe that your ioother has stolen or
8 embezzled money or property from the Trust?
9
A. I honestly don't. I don't think she has. I think
10 she has taken it out.
11
o. !!hen Hr. Allred questioned you alxmt your ioother
12 being coerced by David I think you speculated perhaps that
13 he had got your rother to give hlm sorre of her property?
14
A. An accounting wuld answer a lot of questions
15 ffouldn' t it?
16
Q, !!hen you 11ere mering llr. Allred's questions you
17 were taHing about your ioother' s personal property and
18 maybe David had coerced her to do soriething with her ovn
19 personal property?
20
A. Yes, it is i:ossible,
21
Q. &ven if that had occurred that is not part of this
22 lallsuit is it?
23
A. I 110uld say yes it is. It doesn't just dismiss his
24 lawsuit because I don't feel me 1001D has any vrong doings.
25 I don't think ioom understood or does understarnl. HOOi
5~
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1 doesn't and she has told me yourself that she doesn't
2 understand.
3
o. If you 11ere going to make an issue of that you
4 11ould have to file some kind of a la11suit alleging that
5 your JOOther vas intonpetent and have aconservator and a
6 guardian perhaps aPJXJinted to represent her but this
7 lawsuit doesn't do that does it?
8
A. I don't understand vhat you mean by a conservator.
9
Q, Well, if she was adjudqed to be i~tent then
10 someone would Ire appointed to represent her?
11
A. I don't think that 100111 is incOOl)etent no I do not.
12
o. All right, These allegations about unauthorized
13 salary and paying for equiprent and that they don't involve
H your mther do they?
15
A, I don't think so.
16
Q, To your knowledge vere the accolllltings prepared by
17 your ioother or did she have anything to do with their
18 preparation?
19
A. I don't think that she did. I don't know.
20
0, If your mother is not the Trustee then the duties
21 that are set forth in this C011plaiot vouldo' t apply to her
22 would they?
23
A. Probably not.
24
Q, There is an allegation here that tile Trustees
25 failed to administer the Trust and that 110uld be the same
55

l vouldn' t it if she is not the Trustee whatever vas done or
2 wasn't done she wouldn't be responsible for?
J
A. I am not going to state right no11 that she is not
4 the Trustee but if it is deeiood or we figure out that she
5 haso1 t or has not been the Trustee at any time you are

6 correct.
7
Q. Record keeping would be the same type of a matter.
8
A. Yes.
9
Q. Coomi.ngling are you aware that she has mixed her
10 Olill property with Trust property at all?
11
A. I don1t think so.
12
Q. She has not done anything that has created a
13 conflict of interest?
14
A. No.
15
O. She has not done anything that has benefitted soo:e
16 beneficiaries and not others?
17
A. res, she has.
18
Q. Hov has she done that?
19
A. I do knoll that she sends a lot of JOOney to some
20 grandchildren and not others. That is none of ff business.
21
Q. fhe grand children aren't beneficiaries of the
22 Trust right nov are they?
23
A. I think that she considers tliem that vay though •
24
O, ~ you thinl the lav ought to step in and dictate
25 hov she treats grandchildren?
56
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1
A. No, I don't.
2
Q, If David 11ere removed as the Trustee who do you
3 believe should serve as the Trustee?
~
A. I have no idea, I can't. can I state my opinion?
5
Q, SUre.
6
A. If it has been set up in a corporation or everybody
1 as Trustees it could not have got into I mean even if
8 everybody dido' t agree or it created an issue aaongst
9 everybody it couldn't be any worse than this.
10
I actually think that lOOID as the Trustee vhere it vas
11 set up by mom and dad. I could be wrong in the 11ay I think.
12 They vere to be each other's Trustees in the event that the
13 other one died,
H
I think that rom is perfectly capable of being a
15 Trustee. I do think that she 11ould need soroo help in
16 understanding or maybe not understanding but getting
17 Khatever she needs to to keep the Trust operating the 11ay
18 it should be. That don't !llclh sense I lnov.
19
Q. There is an allegation in here about defendants
20 mg false staten:ents. Has your oother made any false
21 statements to you about the rrust to your detriment?
22
A. I don't know.
23
Q. ~ you love your roother?
24
A. Very micb,
25
Q. ~ you have any ill 11ill tovards her?

1
2
3
~
~

A, No, I have some hurt feelings,
Q, Because of what she has done?
A. No, because of some cmnts that she has made to

me,

Q. Have you ever expressed to her your displeasure
6 and unhappiness with solle of these things?
1
A. I have.
8
Q. Did you mean what you said?
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. !!hat?
Q. Oid you mean

what you said to your mother
A. Concerning 11hat?
Q. This la11suit and related 110tters?
A. Yes.
Q. You indicated that shortly after your father died
that you had a conversation vith Dave and he ws going to
try and get your IOOther out of the Hill and all of these
i'rusts and 11hatever, Are you mre of anythinq that he did
to further 11hat you say he said to you?
A. I feel like I took an aa:endn!nt. I don't feel lile
dad either one of those md!rents me dad's doing. Dad
for several years before dad died he even spent tirre out in
the hospital. He didn't know who anybody vas. Je didn't
know vho he vas. Re dido' t recognize anyone. He had to have
electric shock therapy. You don't go out with papers vhen
sooeone is having stuff like that.

~
_

~
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1
I had a heart attack and I can't testify and that my
2 vife can too that I vould have signed anything or said
J anything before I 11ent in for open heart surgery,
4
From what I can gather and I granted that I don't have
5 any proof of it but I have people stating that they 11ere
6 there before dad 11ent into surgery 11hile he llilS having
7 heart attacks. Like I said under that !Edication you don't
8 know 11hat you are doing and having him change papers. I
9 don't feel like that was appropriate. No, I don't.
10
Q. Are you aliare of vho prepared this document this
11 second amemt?
12
A. I am not.
13
Q. It appears to have been prepared probably by an
14 attorney doesn't it?
15
A. Kell, I would sllIIDise yes,
16
Q. OJ you knov vhen it was 5Upp0sedly signed?
17
A. I don't.
18
Q, So 11hen it was signed or allegedly signed your dad
19 may have been fully coqietent?
20
A. flhat?
21
Q. He !llclY have been fully coopetent llhen this was
22 signed?
23
A. He could have. ihat is the date on that thing?
24
Q. ffell, there is lll'iting and it is kind of like the
25 signatures, 28th day of something and nineteen and does
59

1 anybody have a copy of that that you can see the dates and
2 the signatures?
3
MR. ALLRED: Not in my stuff I don't.
~
KR. BERRm: ffell, that is good enough.
5 BJ HR. BERR&fl':
6
Q. Other than this second al!mnt do you have any
7 quarrel with the rest of the terms of the Trust being
8 valid?
9
A. In what regard?
10
Q. ffell, do you think that it was prepared according
11 to your father's vishes and signed by him?
12
A, I think it vas prepared according to both wishes
13 not just dad. I think it 11as prepared for u' s.
14
Q. So you don't have any disagreeioont vith the Trust
15 as it is written?
16
A. Ro, vith the Kaster Trust I don't.
11
Q, lb you believe that your icother should reirain a
18 party in this la11suit? In other words that she should be a
19 defendant at the present time?
20
A. I don't knoll,
21
Q. I think all of the children love your oother.
22
A. It is not an issue of loving her.
23
Q. Kell, it has been made an issue because she is a
24 party here. She is having to sit in here and listen to
25 this.
60
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11 BY MR, BERRE'IT:

12
Q. Are you avare of any reason that she ought to be a
13 party right no11?
U
A. I just answered that. It doesn't have anything
15 concerning my love for mom or wishing any ill will being on
16 her. I 11ant to get this straightened out if ve can for her
17 benefit amt everybody else's.
18
If it takes OOJi and nobody is doing anything against
19 ioon by including her in this lawsuit. ffe are not saying
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1
A. !>Jes that irean that we don't love her?
2
Q, I am trying to find out if you thint she ought to
3 reJMin aparty? She has had to sit in here and listen to
f this,
5
KR. KONAl!Aff: I would object that it calls for a
6 legal conclusion,
1
THE HITIIESS: Pardon.
8
HR. BKRR&fl': Go ahead and anS'o'er it. ~ you think
9 that she ought to remain a party to this la'dsuit?
10
THE nI'l!IESS: Ontil some more facts come out yes.

20 that we don't love her and we are not going to have
21 anything to do llith her. We are just trying to get doliD to
22 the facts and mom is a part of it and has l:een frooi the
23 very beginning.
24
To just exclude her if ve need what she can offer to
25 get to the bottom of this rress yes I feel like she needs to
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1 be here,
2
Q, Hell, usually when someone is sued it is because
3 whoever sues them believes that they either have done
4 something vrong or they haven't done s01ething that they
5 should have.
6
MR. l!-ONABAN: Objection calls for legal
7 speculation DOY,
8
l!R, BERRETl': I am not asking him a question. Ky
9 question to you is vhat has your oother done or not done
10 that varrants her being sued?
11
HR. ootWIAN: Objection calls for a legal
12 conclusion.
13
KR, BERRffl: Go ahead and ansver it.
14
THE ffITNESS: I don't kno11. fl!at is 11hat I am
15 trying to get to the bottom of.
16 BY IIR. BERRffl:

17
Q, I guess your oother is next up for adeposition and
18 m~ you can get to the bottom of it at that t~.
19
A. Nobody has anything against mm.
20
Q. I don't have any other questions.
21
HR. WllA!WI: I don't have any guestions,
22
HR. AWED: I have some follw-up questions.
23
oo.HINM'ION
24 BY KR. ALLRED:

25

Q, Did I understand you right that you told Kr.
~

fil
-
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1 Berrett that the house that you are presently living in is

on the forty acres that you got from your parents before
3 your dad died?
4
A. Yes, if the description is wrong it l!aS dad and rrij
5 fault. According to Daniel Sam it is backwards that is why
6 you sent me that letter tryilli} to coerce me into accepting
7 right-of-ways across it for the benefit of the Trust.
8
Q. !!ho is the present ovner of the real estate on
9 vhich your house now sits?
10
A. Pardon?
11
Q. Who is the present ovner of the real estate on
12 vhich your house that you are now living in sits?
13
A. Who is the present ovner?
14
Q, Yes.
15
A. If fEf deed is valid then I am, If it goes through
16 probate and it is not then the Trust is.
17
Q. Who gets the tax notice for it?
18
A. I received it and he brought me dol!ll a delinquent
19 tax notice that 11as five years delinquent that I paid
20 three years ago and I requested that he give me that tax
21 return the next year llhich he has not done but it had let
22 it g-0 delinquent for five years. I paid that and I have a
23 receipt at home to shov that I paid the taxes on that.
2~
I also received a check from ioom or David from the
25 Trust for two hundred dollars for the seismgraph goi119
2

D

1 across that h'enty acres.

2
Q. The property on which your house nov sits is titled
3 in the name of the Trust isn't it?
4
A. According to your letter it is titled into Terry's
5 nilllll!.
6
Q. So you think that it is in Terry's ni!D!?
7
A. According to your letter.
8
Q, ffllat letter is that?
9
A. The letter that you sent ire.
10
Q, Hhen?
11
A, Right after I tried to get that deed squared around
12 you sent me a letter, David come up with adeed that you
13 had dmn up requesting that I sign it 11ith tvo
14 right-of-ways for the 'l'rust to cross it. I refused. Then
15 you sent me a letter shortly after that saying that I
16 needed to accept that deed if I vanted my ground where my
17 house sits I needed to accept that deed 11ith those two
18 right-of•lfays across it and that it had already been deeded
19 to Terry Monks,
20
Q. That letter was sent to you on behalf of the Trust
21 11asn' t it?
22
A. !!hat?
23
Q. That letter was sent to you on behalf of the Trust
24 correct?
25
A, I don't knov, I uill get you acopy of that letter.
~
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2
Q. So I guess vhat I am hearing is that you don't knov
3 hov the property is titled that you are living on?
4
A. I guess not.
5
Q. Did you get any permission from the Trustee to live
6 on Trust property?
1
A. No, I have a paper that oom signed giving me
8 pennission to go dovn there and build a house on that
9 grOlllld to where her and dad had given me that twenty acres
10 doVII there.
11
Q. Have you provided that to your attorney'!
12
A. I have not.
13
Q. Hill you do so so that he can produce it?
14
A. Pardon?
15
Q. Bill you do so so that he can provide it?
16
A. Yes.
17
Q. Have you got any other documents that are relevant
18 to this case that yon have not provided to yoll[ attorney?
19
A. Hot that I am avare of right nov.
20
Q. Hr. Berrett asked you if you read the couplaint
21 before it vas filed and you said yes. He illiked you if you
22 agreed with it and you said 100st of it. lat did you not
23 agree with?
24
A. Read vbat?
25
Q, The coqilaint. lhat did you not agree vith in the
65
_

2
3

A. l>J you have a copy of it?
Q. It is there in front of you. I think that it is

right on top.
5
A. I guess l agree 11ith vhat I have read. I vill jmt
6 change my allSlfeI from IOOSt to yes I do.
7
Q. You agreed with all of the complaint?
4

8

A. Yes.

9

Q.

You also told Hr. Berrett that David had refused to
produce any dOC11111e11ts. Other than Khat ve have tailed aoout
11 when I vas questionin9 you is there any other facts that
12 you have of him refusing to produce any docments?
13
A. Has refused to produce any doaments?
U
Q. Yes, other than vhat you and I vent through
15 earlier, any other facts that David refusing to proiluce any
16 dOC11ents?
17
A. No.
18
Q. And the dcaments have you looted over the fifteen
19 hundred documents that ve have produced in this case
20 already?
21
A. No.
n Q, ~ you claiJ? that ycur father vas not competent
23 vhen he signed the first amenmt to the Trost?
24
A. Ho, I don't declare that at all.
2S
Q. &J you claim that he vas not oompetent llheo he
~6
IO
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1 signed the second amendment to the Trust?
2
A. I don't knov,
3
Q. You just don't know. ~ you have any facts that
4 would indicated that he vas not competent?
5
A. At a certain point and t1112 no he vasa' t.
6
o. Bas that vheo he signed the second mmt?
7
A. I don't knov.
8
Q. Bhen do you claim that he vas not coq1etent?
A, Khat,
9
10
Q. Shen do you claim he vas not competent?
11
A. ihen he vas out there. He had some kind of brain
12 infecticn or something. Dad did not know even vho us kids
13 vere. He vas there and they me giving him electric shock
lt therapy and he didn't knDII anybody.
15
Q. You say, you thexe, are you talking about a
16 hospital?
11
A. Yes.
18
Q, ffltat hospital?
19
A. I don't remember,
20
Q. So it 11as 11bile he vas in the hospital for some
21 brain infection?
22
A. I guess and I don't think that they ever determined
23 11hat it was.
24
Q, Ho11 long a ti.I! period vas that?
25
A. Quite a while.
67

1
Q. ffhat is quite a while? Over an hour is quite a
2 vhile for ll'f in a hospital.
3
A. Dad was sick vith that for over a year ll'ilybe tvo
f years.
5
Q, Rhat time period?
6
A, It vas right before he died.
1
Q. He died in December of 1992?
8
A. I think so.
9
Q, So what 1991 or 1992 you don't think he vas
10 competent?
11
A, Ro, no, no probably starting in 1988 or 1989.
12
Q. SO from· 1988 to 1992 you don't tbi.ak that your
13 dad vas ~tent?
14
A. At tines he vas yes.
15
Q. Okay. That is all that I have.
16
HR. BERR&rl: I don't have anything further.
17
HR. l!Ol!A!IAN: I don't have anything.
18
IHIIERBOPOR, the •ition was concluded, I
19
20
21
22
23

2~
25
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